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Review of the regulation of content delivered over mobile communications devices
Vodafone welcomes the opportunity to provide comment to the Department of Communications, Information Technology and the Arts (the Department’s) review of the regulation of content delivered over mobile communications devices.  Vodafone’s comments are made under the terms of reference as outlined below.  However we also offer a general overview of our position.
The world we inhabit today is delivering the convergent services and devices that have been forecast for some years.  On first blush, the arrival of truly convergent services may appear to add further complexity to the policy mix.  However, Vodafone submits that the reality of convergence provides an opportunity for policy-makers and regulatory authorities to embrace a technology neutral approach and foster industry growth through appropriate policy and regulatory measures.  Convergence also provides an opportunity for policy-makers to ‘take a step back’ and conduct a holistic assessment of, and strategy for, the future of Australia’s policy and regulatory framework.

Vodafone believes it is essential at the outset to acknowledge that content is directly related to services and not devices.
What this means is that content is generic.  Regardless of what device or mechanism is used to distribute and/or deliver it, the content remains consistent. To illustrate this further:

· Content may consist of any, all or a combination of text, static image, dynamic image and audio; which may be
· Distributed/delivered via mechanisms include technologies such as broadcast, internet – fixed line and wireless, and mobile (2G, 2.5G and 3G); and may be
· Viewed on devices including television, PC, laptop, mobile phone, handheld PC, converged devices like Blackberry which offer PC-like functionality and phone capability.
Vodafone submits that a principled technology neutral approach should be taken to policy development and the necessary regulatory parameters regarding content.  Further, Vodafone recommends that the Department refrain from adding another layer of regulation – and therefore further policy inconsistency – to the issue of content. 
Rather, given the establishment of the Australian Communications and Media Authority (ACMA) in 2005 we believe it is timely to take a broad view of the content issue, in order that policy development by the Government and the Department, and the subsequent administration of regulation by the merged entity provides certainty for industry-at-large and fosters innovation and investment.

Identify new and emerging communications devices and platforms, capable of receiving and delivering audiovisual services (including text), and related features.

Content may be constituted by one, all, or a combination of the following:

· Text;

· Static image;

· Dynamic image; and

· Audio.

The devices and platforms that support this content, and associated services, will be many and varied – and driven by the market.  Devices and platforms will develop to support identified consumer demand and supply-side product developments.

Importantly, Vodafone observes that the marketplace is changing through convergence.  Traditionally, the Vodafone proposition was basic – it was all about voice. People bought mobile phones and services so that they could communicate with each other more easily and more readily.  Three years ago, the prospect of using a phone for mobile data services, other than SMS, still seemed some way off.  Now, mobile is more than a phone – it’s a camera, a magazine, a newspaper, a music and games system and potentially a TV, DVD and video through stored communication.


Through Vodafone live!, customers are sending MMS images, downloading Java games, pictures and ring-tones, browsing the latest information, and will be able to have video streamed to their handset with the delivery of 3G services by mid-2005.  However, we are still really only at the beginning of this new world, and the advent of 3G and other access technologies will further accelerate the introduction of these types of services – and devices to deliver them to consumers.
Vodafone holds that it is vital for policy-makers and regulators alike to move away from benchmarking current and future, new and innovative mobile products and services with traditional technological definitions such as fixed line.  The products and services demanded and supplied in what was previously known as the telecommunications sector are changing – and respectively there must be an acknowledgement that contemporary benchmarking and comparisons must be incorporated into policy and regulatory considerations.
Report on the type of audiovisual services and related features that are available or are being developed for mobile devices and platforms in Australia and overseas.
The majority of audiovisual services and related features currently available in the marketplace through a range of media are being tailored for delivery via mobile devices.  The primary reason for the use of the mobile as an additional delivery channel is the identification of a market opportunity.  For example, distributors of traditional media and carriers/carriage service providers are increasingly developing strategic partnerships to deliver products and services to customers where and how they want it.  What we are experiencing is an evolution of content delivery, resulting from the identification of an additional content delivery channel.
The following list illustrates some, but not all, mobile experiences that are also available via other delivery mediums:

· Customers can personalise their handset or mobile device by purchasing an image to use as ‘wallpaper’ – the same way a PC can be personalised;

· Customers can personalise their handset or mobile device by purchasing a ring-tone – a mobile alternative to purchasing music in stores and on the internet;

· Customers can access and/or subscribe to news/sport/weather updates – a mobile alternative to newspapers, television and internet browsing
· Customers can download games and play when it suits then – a mobile alternative to games consoles; and
· Customers can view movie schedules and make decisions ‘on the go’ – a mobile alternative to movie schedules in newspapers.
Additionally, the Department has noted a particular interest in acquiring a better understanding of services and features aimed at the adult market and/or services that comprise a geo-locational element.  There is much discussion regarding restricted services focusing on those of an erotic nature.  Vodafone outlines below five categories of content and services that may be considered as restricted, and therefore only suitable for persons 18 years of age and over.
Content of a sexual nature
This category includes a range of content which may span unrestricted and restricted categories.  Restricted content should clearly be accessible only when access controls are available, and only to persons aged 18 and above. 

Content of a violent nature
This category may currently be applicable to some mobile Java games. Recent handsets with larger screens and higher resolution are evolving the mobile games experience.   Games classified as MA(15+) by the Office of Film and Literature Classification should clearly be accessible only when access controls are available, and only to persons aged 18 and above. 

Community messaging services such as ‘dating and flirting’ or adult themed Chat services 
The area of community messaging products is broad.  However, some services may be available that actively promote stranger contact/meeting or have sexual nuances, such as mobile dating services or other adult themed services. Comparatively, while a chat-room for sharing celebrity pop gossip cannot guarantee to be free from inappropriate participants, a chat room actively promoting stranger contact/meeting or have sexual nuances, such as mobile dating services or other adult themed services should clearly be accessible only when access controls are available, and only to persons aged 18 and above. 

Location based services (LBS)
Location services fall into two categories, active and passive. 
· Active services are those where a user can request a ‘nearest’ service.  For example, where is my nearest ATM; and 
· Passive services are where a user can request the location of another individual.  To illustrate this, a person may request where the nearest friend is – the passive describing that the person being located does not activate the location request. Therefore these services raise significant challenges in terms of consent and administration processes, privacy and the protection of minors.

Gambling services
In Australia these are formally regulated and age restricted, and should clearly be accessible only when access controls are available, and only to persons aged 18 and above.  

Report on relevant technical features, marketable characteristics and commercial drivers for take-up of such services and features including bit not limited to:
a)  Their means of delivery;

b)  Commercial arrangements established for their supply;
c)  Their importance in contributing to commercial viability of platform investment;
d)  The commercial availability and performance of filtering technologies for mobile devices.
In Australia, as in most nations, different regulators exist for different media, and frequently different legislation applies.  Additionally, technical platforms on mobiles are merging rapidly and regulatory systems are not keeping up – creating complex and onerous operating environments for C/CSPs and content service providers; and administrative issues for governments including policy-makers and regulatory agencies.  Vodafone appreciates that the Australian Government is focusing on this issue – especially as Vodafone continues to make significant investments in delivery platforms in Australia.  This includes significant investment in a 3G network which will carry new and innovative services to customers in 2005.

a)  Means of delivery

A customer may access services via:

i) Direct Vodafone proposition such as Vodafone live!;
ii) A third party wholesale provider, where Vodafone provides the billing mechanism, for example via an SMS ‘short code’; and/or
iii) WAP/ mobile Internet.

Vodafone has varying degrees of commercial control over categories (i) and (ii) above, and a degree of technical control over (iii).  However, from a customer perspective, these access mechanisms may blur. 

Increasingly, commercial arrangements, and the supply chain, are becoming more complex.  For example:

· Content aggregators may be acting for a number of content suppliers who in turn may be delivering a number of services via single customer touch-point; 

· Commercial partners with direct proposition links to carriers/carriage service providers may also provide WAP/internet content to customers of the C/CSP through pathway, accessed through the C/CSP portal; and
· Products and services may be requested by a particular access technology (eg SMS), billed by another technology (billed to a number that is traditionally associated with voice), and delivered via another technology (eg MMS).
To explore point three (iii) above more fully, we offer the following matrix: Potential Content Supply Chains, illustrating the various permutations for a customer with a mobile handset who would like to access and purchase content.  The options for the following elements of the transaction and consumption of the content are listed:

· Content type;

· Mechanisms for the customer to request the content;

· Mechanisms for the content to be supplied in Australia or off-shore;

· Mechanisms for content delivery;
· Mechanisms for charging for the content requested; and
· Mechanisms for billing.
	MATRIX A:  POTENTIAL CONTENT SUPPLY CHAINS



	CONTENT TYPE
	MECHANISM FOR REQUEST
	MECHANISM FOR CONTENT SUPPLY
	MECHAN-ISM FOR CONTENT DELIVERY
	MECHANISM FOR CHARGING
	MECHANISM FOR BILLING

	Text
	SMS
	C/CSP
	SMS
	Event-based eg $x/ringtone
	Charge to bill

	Image (static)
	MMS
	Internet Content Host (ICH)
	MMS
	Subscription eg $x/ week

$x/ month
	Charge to credit card

	Audio
	Internet
	Content provider/aggregator
	Download


	Download

eg $x/kilobyte
	

	Video
	C/CSP portal eg Vodafone live!
	Mobile internet content host
	Stream
	Pricing bundle eg $x/event + $x/download 
	

	Voice
	Mobile website provider
	Internet
	Browse
	Timed eg $x/second or $x/minute
	

	Combination of any or all of the above
	Voice
	Voice
	Voice
	
	


To illustrate this more clearly, a customer wants to purchase a ring-tone, and wants it charged to their C/CSP account (charge to bill).  They may achieve this via a vast array of combinations and permutations including, but not limited, to:
· The customer requests the audio file by sending an SMS to a content provider/aggregator.  The content provider/aggregator delivers the audio file to the customer via an SMS to the mobile device.  The customer is charged $x for the ring-tone on his/her mobile bill; 
· The customer requests the audio file by sending an email (from a PC) to a C/CSP website.  The C/CSP delivers the audio file to the customer via a SMS to the mobile device.  The customer is charged $x for the ring-tone on his/her mobile bill;
· The customer requests the audio file by sending an email (from a PC) to a C/CSP website.  The C/CSP delivers an email to the customer, referring the customer to a content provider/aggregator website.  The customer accesses the website and downloads the audio file from content provider/aggregator website to the mobile device.  The customer is charged $x for the ring-tone + $x/kilobyte on his/her mobile bill.

b)  Commercial arrangements established for their supply
The supply of services, as the examples outline above, may be complex and involve multiple parties.  A customer may access services via:

i) Direct Vodafone proposition such as Vodafone live!;

ii) A third party wholesale provider, where Vodafone provides the billing mechanism, for example via an SMS ‘short code’; and/or

iii) WAP/ mobile Internet.

Vodafone has direct control over the first category, a degree of commercial control over the second and a degree of technical control over the third.  However, from a customer perspective, these access mechanisms may blur, and Vodafone acknowledges and accepts that it is likely that customers will contact Vodafone in the first instance to query a transaction.
Vodafone exercises its responsibility in a manner consistent with its customer and public values, and aims to help customers make informed choices about their access to services, and to support them in accessing the service environments they wish to have.  We also provide branded content (Vodafone live!) and services to recognised standards of acceptability.

Vodafone branded services, for example those delivered via Vodafone live! are part of the service available to Vodafone customers.  Other services are supplied through commercial relationships with 3rd party providers; and or customers using Vodafone products, such as Vodafone Mobile Connect – a wireless data card used in PCs – to access the internet.  The commercial agreements pertaining to 3rd party providers are developed through negotiation and therefore each agreement may vary.
While each agreement may be different, Vodafone is committed to ensuring its partners and service providers conduct their business responsibly and comply with its guidelines, as set out in the Vodafone Mobile Marketing Principles.
  The handbook outlines the behaviours and measures that Vodafone considers appropriate to provide an environment to foster and support the growth of the market, while providing adequate consumer protection tools and measures.  
Mobiles are an extremely personal device, allowing people or business to interact and communicate with their chosen community or customers, in a manner and at a time that suits them.  Accordingly, Vodafone has developed product portfolios which enable businesses to communicate with their customers in a flexible and non-intrusive manner.  In providing these tools, Vodafone requires its partners to deploy them responsibly, and to comply with their legal and regulatory obligations.
c)  Their importance in contributing to commercial viability of platform investment

Vodafone has invested significantly in Australia since 1992.  This includes investment in a 2G and 2.5G networks which have supported the evolution of mobile services from voice to those incorporating SMS, MMS (static images) and games.  Our 3G network will carry new and innovative services such as video telephony and video messaging to customers in 2005.

The importance of new service offerings and features to infrastructure and network investment cannot be underestimated.  The demand for these services is demonstrated through the uptake of such services including in other sectors, for example interactive digital subscription television, the ICT sector and through wireless applications.  Conversely the slow uptake of free-to-air digital television may be in part due to the lack of different or new content offerings.  In that case regulation was driving the market rather than the other way around. In addition the high level of competition in the Australian mobile services market is a key driver of innovation and growth.  The commercial viability of the delivery platforms will be, in large part, dependent on the types of content supported and available on those platforms.

The continued development of current and future product and services is essential, regardless of the means of delivery or underlying technology, and the commercial underpinning.  These must be allowed to develop within a responsible and consistent framework.  However it must also be recognised that operators must be able to realise a reasonable return on investment for them to continue to invest in platforms and innovative products and services.

d)  The commercial availability and performance of filtering technologies for mobile devices
Lastly, as the Department is aware, network filtering technologies are being developed for the mobiles market.  These technologies are evolving, and Vodafone globally continues to explore and monitor these developments closely, with special regard to availability, performance and network integration.  
Vodafone supports the empowerment of customers by providing a range of mobile usage and management tools.  Vodafone believes that filtering is just one of a number of tools that may be available to customers. 
Vodafone supports the various submissions made by the Australian Mobile Telecommunications Association (AMTA) to the Australian Communications Authority (ACA) regarding the binary categories of ‘Restricted’ and ‘Unrestricted’ content and access controls to support this division.  Vodafone also supports the opt-in and opt-out proposal put forward by a number of AMTA submissions.

Given the above it is essential that the Government promote a consistent policy, regulatory and legislative approach to content delivery.  Perpetuating an inconsistent approach will result in stifling innovation and growth in selective channels, and the Government picking technology winners.  It is undeniable that a policy, regulatory and legislative framework based on the underlying technology and/or the commercial model and/or the device to which the content is delivered is unworkable due to the constant and rapid changes to any of these elements.  Again, Vodafone supports a technology neutral approach to the treatment of services which promotes regulatory consistency.   
Report on the extent to which existing regulatory approaches apply to the different new and emerging audiovisual services and features:
a)  Whether the content of the service is of a type that is suitable for categorisation under the national classification system established under the Classification Act;
b)  Whether the content of various service types falls within the definition of Internet content under Schedule 5 of the BSA or any other regulatory framework
Classification

Vodafone considers that a binary delineation between restricted and unrestricted content must be based on the Office of Film and Literature Classification’s (OFLC) Guidelines for the Classification of Films and Computer Games
.   The binary descriptors would be ‘Restricted’ and ‘Unrestricted’.

Vodafone supports an assessment of content on the basis of the OFLC Guidelines, but not be pre-assessment by the OFLC.  Vodafone supports the position, also put forward in AMTA submissions to the ACA, whereby content that contains sex, violence, nudity and adult themes will be assessed with reference to the OFLC Guidelines.  ‘Restricted’ content will only be available subject to access controls and age verification processes.  Vodafone supports that the classification assessment would be conducted by OFLC trained personnel.
Vodafone supports the prohibition of content on mobile devices that is or would be rated X or RC.

Internet content

While Vodafone appreciates that the Department is undertaking this review, we are concerned that a number of service provider determinations being developed by the ACA are premature regarding ‘proprietary network services’
.   These carrier portals are synonymous with internet content, and should be administered by Schedule 5 of the Broadcasting Services Act 1992 (BSA).  The application of the online provisions of the BSA supports a technology neutral approach to the treatment of services, and promotes regulatory consistency.   

This consistency has also been incorporated into the current review of the Internet Industry Association (IIA) Code of Practice. The proposed IIA Code incorporates new provisions specifically regarding the regulation of content delivered to mobile devices.  

Vodafone recommends the Department considers this element as a matter of importance.
Consider:
a)  What, if any, measures are necessary (eg regulation, cooperative arrangements, public awareness and end-user empowerment initiatives) in order that the supply and accessibility of audio visual services are managed;
b)  Whether there are additional measures that carriage service providers, content service providers and content hosts might take to address contact and child safety issues arising from contact type services (eg chat)

a)  Necessary measures in order that supply and accessibility of audio visual services are managed

As a matter of principle Vodafone considers that regulatory intervention should only take place where there is a demonstrable market failure.  The responsible supply and accessibility of audio visual services will, and is, being managed by industry.  See following reference for more detail.
b)  Child safety issues

Vodafone believes it is important that our customers are aware of the availability of products and services.  This includes providing customers with a range of information to empower them to make informed purchasing decisions.  The central repository for information is the Vodafone website at www.vodafone.com.au. 

Regarding child safety issues specifically, Vodafone draws the attention of the Department to our Play Safe guidelines for chat at: http://www.vodafone.com.au/foryou/services/txt_services/chit_chat/play_safe.jsp?gs=foryou&hd=services&st=txt_services&ss=chit_chat.  The information contained at the page is reproduced below.  Additionally, terms and conditions are listed prior to entering a chat room on Vodafone live!
PlaySafe Guidelines

• Sending TXTchat messages can be great fun, but for your own safety it's worthwhile knowing a few things.

• Once you've chosen your nickname, that's all other chatters will see when you send them TXTchat messages. They can only find out your mobile number or any of your personal details if you tell them yourself. 

• Be cautious of other chatters who ask too many personal questions – especially if they won't stop asking, even after you've told them not to. 

• If another chatter asks things that make you uncomfortable, nervous or scared stop communicating with them and send the IGNORE command to 129 242 (129 CHA) to stop receiving TXTchat messages from that chatter. You can also send us an email at TXTchat@vodafone.com.au or call us on 1555 FREE from your mobile. Be sure to include their nickname and some details of what happened. 

• Never agree to meet another chatter face to face unless you set up the meeting safely. To find out information around chatting safely in see cybersmartkids or Netsafe. (See links below)

• Remember to play nicely. It's not nice to send or receive insulting or abusive TXTchat messages. Friendly banter or sarcasm may come across well verbally, but it doesn't always translate into a TXTchat message. Be careful not to offend others. 

• TXTchat messages containing sexual references, racist, threatening or intimidating behaviour or commercial advertising may get you removed from using TXTchat. Harassing or threatening behaviour may result in criminal prosecution. 

• We reserve the right to remove individuals from TXTchat at our discretion. 
Hotlinks are listed for:

· Cybersmartkids  http://www.kids.nsw.gov.au/exchange/9/cybersafe.html 

· NetAlert  http://www.netalert.org.au 

· NetSafe  http://www.netsafe.org.nz/youngadults/youngadults_chat.asp 

· Basic essential TXTchat commands http://www.vodafone.com.au/foryou/services/txt_services/chit_chat/commands.jsp?gs=foryou&hd=services&st=txt_services&ss=chit_chat
In conducting the review, regard should be had to:
a)  The interaction of existing and proposed regulations with provisions under Commonwealth and state/territory criminal laws aimed at child protection and criminal activity using communications devices;
b)  The implication of any proposed measures for the investment in and the commercial development of new communications platforms;
c)  The desirability of regulatory consistency across different technological platforms;

d)  International developments, where applicable.
c)  The desirability of regulatory consistency across different technological platforms
Vodafone is looking forward to the formation of ACMA.  We consider that this will provide a solid administrative basis on which to build, and apply, a framework for a consistent, technology neutral regulatory approach to content. 
However, Vodafone has reservations regarding the application of misdirected regulation in the period of time preceding the formation of ACMA, as it may stifle the delivery of content and services.  This may drive content development and storage of content off-shore, and thereby limit ACMA’s jurisdiction to regulate the content, as well as minimise the economic benefit delivered to Australia through mobiles as a new delivery channel for traditional media.  Supply side obstructions subsequently deprive customers of innovative products and services which may be available in international markets. 

Simultaneously this provides a degree of uncertainty for C/CSPs such that Vodafone may be cautious regarding our approach to the development, purchasing and provision of new services – with particular reference to 3G services due for launch in 2005.  

Vodafone’s position regarding regulatory intervention remains consistent, that regulatory intervention is unnecessary unless there is an evidenced market failure.  In instances where market failure is evidenced, consistent and technology neutral regulatory intervention should be applied.  It is also paramount that any regulation be targeted and proportional to the problem it is seeking to address.  
d)  International developments
As a global company operating in a converged environment, Vodafone believes it is essential for policy-makers and regulators to explore international policy approaches and regulatory models. Notably the United Kingdom’s Office of Communications (OFCOM) is a recently merged regulator that is supporting a market driven self-regulatory model for mobile content rather than applying inappropriate and misdirected regulatory mechanisms on the converged environment.
Conclusion
The Department’s review acknowledges that a convergent environment is already with us, shaping the lives of global inhabitants and Australians, and delivering a range of services through channels previously unconsidered and unrealised.  The current policy, regulatory and legislative framework and the immediacy of the convergence issue should be a priority of the Department and ACMA upon its formation on 1 July 2005 – with significant input from the market which has been operating and delivering convergent services in a self-regulatory manner for some time.

Regards
Georgia-Kate Schubert
Manager, Public Policy

� Vodafone Mobile Marketing Principles, July 2004. This handbook assists Vodafone business partners and service providers to understand the requirements of the Vodafone Guidelines and other matters, which Vodafone suggests, require consideration.  Vodafone recommends that business partners and service providers should implement appropriate measures and processes to comply with the Guidelines; and also see independent advice regarding compliance with obligations under relevant legislation, regulation and Codes.


� Guidelines for the Classification of Films and Computer Games is available at � HYPERLINK "http://www.oflc.gov.au/resource.html?resource=62&filename=62.pdf" ��http://www.oflc.gov.au/resource.html?resource=62&filename=62.pdf� 


� Proprietary network services are defined in the Premium Service Determination 2004 (No.1)
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