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Dear Sir,

In response to the call for submissions on the review of the Interactive Gambling Act the Australian Bookmakers' Association (ABA) offer the following comments using the headings on which specific comments are sought:

The Growth of Interactive Gambling Services
Firstly, in the area of wagering services the ABA acknowledges that there has been continued growth of online wagering services though, as foreshadowed in submissions made by ARBAC (as the ABA was formerly known) to the Senate Hearings, in the main, this "growth" in Australia has largely come from distribution channel substitution as wagering operators have sought to use the lower transaction cost environment to improve competitiveness and profitably.

We note however that overall forecast growth in wagering has been mitigated by various legislative measures to restrict the provision of wagering in so called "green field" markets where "offshore" interactive gambling services providers have sought to provide wagering services where they are otherwise not permitted.

However, the ABA does note that cross border wagering is becoming a significant issue.  

In this regard the ABA notes that the Australian "punter" is being aggressively targeted by offshore wagering operators who are flagrantly disregarding State and Territory legislation apparently on the mistaken belief that the exemption for (most) wagering under IGA gives them some mandate to service Australian punters.

Without appropriate Federal controls on cross border wagering the ABA sees the potential for enormous growth in cross border wagering at the expense of licensed operators who are at a significant competitive disadvantage simply because they are complying with Australian Federal, State and Territory legislative and regulatory frameworks.

Secondly and for the same reasons as above we note that growth in online gaming seems to have been significantly impinged from forward projections made when the IGA was being debated in 2001.

Thirdly, we believe that, while the IGA has been effective in restricting growth of illegal interactive gambling services in Australia, the efficacy of IGA could be dramatically improved.  We will discuss this point again below.

The Social and Commercial Impact of Interactive Gambling Services
The review specifically requests comment on "social and commercial impacts of interactive gambling, particularly by comparison with non-interactive forms of gambling".

The ABA again wants to make the difference between wagering and gaming, in the context of "interactive gambling", clearly understood.  

The "exclusion" for wagering (and lotteries) from the IGA was not because they are a more acceptable (or less harmful) form of gambling rather these exempted forms of gambling are not in any way "interactive".

The point of difference was whether or not online technologies were "enabling" for new gambling services.  Wagering (and lotteries) were broadly exempted because the "internet" was simply an alternative distribution channel for an identical (non-interactive) product.  That is to say, non-interactive gambling product then supplied in Australian States and Territories by operators licensed by those jurisdictions.

This point is specifically highlighted by the wagering and lottery "clawbacks"; firstly s8A(2)  and secondly s8D(1B), and the related s8A(3), s8D(2).  These "clawbacks" specifically made illegal the delivery of types of wagering (and lotteries) that were "enabled" by these new interactive technologies.

The ABA therefore contends that there is no negative social or commercial impacts between permitted online and offline wagering.  In fact, it is generally accepted that online wagering provides a better (more informed) environment for wagering and therefore, given wagering is skill-based form of gambling, is less likely to cause harm than offline wagering.

The ABA however remains supportive of the Government's concerns in respect to online gaming.

The Operation of the IGA and the Effect of Existing Exclusions
The ABA believes that the IGA has, contrary to press reports, been very successful in limiting the growth of illegal interactive gambling services by Australians.

It is not possible to make a comparison because the alternative scenario, viz. if interactive gaming was provided by Australian IGSPs who had the ability to promote services, would result in such a quantum in growth (including some at the expense of traditional physical gaming operators) as render current utilisation insignificant.

Most importantly, in the context of the IGA ban on interactive gaming currently in place, technological developments, as are discussed below, now mean that online operators have the technical means available to them to determine in real time the jurisdiction of a person accessing their website.  Further, this is not just in respect to transactions but also in respect to 'publishing' material online that is also prohibited.

This means that for an IGSP not complying with 'local' regulations it is no longer a matter of saying "I can't" but having to say "I won't" and name brand operators can't say I won't.

The ABA (as ARBAC) supported a proposal that the exemptions under that Act for wagering on racing and lotteries be subject to holding an Australian State or Territory gambling license.  The ABA argued that sports betting should not be subject to holding an Australian licence (based on the global nature of sport and normal risk management practices of bookmakers laying off).

On the day before the IGA was passed the Government and the Greens announced agreement on an amendment that all exemptions would be subject to holding an Australian State or Territory issued licence.  The amendment did not include an exclusion for sports betting so, in the absence of unequivocal industry support, the amendment was not passed.  

With the benefit of hindsight the ABA concedes that the Government's universal approach on exemptions was the correct one.

The issues surrounding gambling are complex - but the fundamental test is whether or not the permitted gambling is in the public's interest and it is usually subject to a "net public benefit" test.   As a result the obligations on licensed operators are quite onerous, both from an operational compliance perspective and in respect to taxes and levies that are payable. 

Critically however it should be noted that the variations between jurisdictions often result in significant distortions that, in the case of wagering, affect the price, or odds, offered to the punter.  

This is particularly the case in (offshore) jurisdictions whose 'business' model is generally predicated on permitting their 'licensed' (but often unregulated) interactive gambling operators targeting remote markets where distortions exist.

The ABA believes Australia's States and Territories are the competent and responsible authorities for administering gambling regulation in Australia for any permitted gambling.  

There are numerous examples of foreign interactive gambling operators flagrantly disregarding (State and Territory) laws governing the supply of (IGA exempted) gambling services to persons in Australia and in doing so place Australians at risk of harm from gambling.

The ABA strongly urges the Government to give consideration to progressing with its previously proposed amendment - viz. that all exemptions under the IGA are subject to holding an Australian State or Territory issued licence.

This recommendation also has significant implications in respect to the issue of "financial transactions" as addressed below.

Technological developments relevant to the regulation of interactive gambling

services or capable of assisting in the management of problem gambling
As mentioned above, the ABA is aware of numerous technological developments that facilitate increased regulation of interactive gambling - both on interactive gambling services providers and through third-party intermediaries (eg ISPs) by non-onerous means.

The ABA, as it made clear in its submission to the Senate, supports the provision of Responsible Gambling services.  

Australian bookmakers (and other gambling service providers) are required by their (Australian) licensing authorities to ensure their services are supplied in such a fashion.

The objective of Responsible Gambling is twofold, firstly to minimise (rather than "manage") Problem Gambling and secondly to ensure that any negative effects of gambling in the community are counterbalanced by positive outcomes.

We make the obvious point that as the internet matures it is increasingly apparent that it is not some "lawless" place and technology (such as geolocation) that is being developed to maximise commercial opportunities, which can also be used to regulate the internet effectively (and at low cost).

Additionally as the internet polarises away from dialup to both broadband and, somewhat perversely, wireless connections we in fact are becoming more "tethered" or "anchored" in a jurisdiction by virtue of permanent  ('always on') connections to an ISP.

These developments mean that everyone online is in the real world and are subject to the jurisdiction of proper authorities and the "virtual world" was a figment of our imagination.

The feasibility of and capacity to regulate financial transactions associated with the

provision of interactive gambling services
The most effective means of controlling illegal services is by controlling the movement of funds to, or from, them.  The ubiquitous payment methodology is through the credit card schemes.

The card schemes already have transaction coding methodologies and rules that can be used simply and effectively to block transfers to interactive gambling service providers.

However - the key to utilising these existing systems (in a way that is not onerous on either the banks or the card scheme operators themselves) is to remove any "greyness" in the application of processing rules.

For example - to properly identify an online gambling Visa transaction, a merchant must code it with merchant category code 7995, meaning that the purchase consists of betting; processing code 11, which identifies the purchase as an online gambling transaction; and POS condition code 59 (field 25), meaning that it is an electronic commerce transaction conducted via an open network. 

There is no ability to segregate different forms of gambling, even if there were it would be 'pointless' as it is usual for "offshore" IGSPs to offer multiple forms of gambling from the one account once funds have been deposited.

Therefore for s69A regulations to be efficacious Australian banks - as card issuers - have to be able to reject all requests to transfer funds associated with illegal online gambling.

The only way to do this is for any exemptions (or grey zone) to apply only to Australian licensed IGSPs in which case the card processing rule exempts transactions where the merchant acquirer is an Australia bank.  Note that it is card scheme policy that merchant transactions must clear through a local bank and no third party transactions are permitted.

Additionally, the same rules apply to "third-party" e-cash providers - if cards are used to 'fund' an e-cash account that is in turn used to transfer funds to an online gambling provider (and the 7995 code was not used) then the issuer bank can request a charge back.

It should be noted that falsifying transaction codes exposes the merchant and merchant acquirer (bank) to enormous future losses.  For example, the July 2002 issue of Visa Business Review, a publication for members of the Visa association, states that an issuing bank may charge back Visa International transactions that were authorised on the basis of incorrect data.

SUMMARY

· The ABA believes that the IGA is effective legislation, though it could be improved to increase the efficacy of its operation.

· The ABA believes that all exemptions under the Act should be subject to holding an Australian State or Territory issued license for the exempted gambling service.

· The ABA believes that s69A regulations can be used as a significant tool to restrict Australians accessing illegal interactive gambling services.

Yours sincerely,

Jack Ashman

Chairman
