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1. EXECUTIVE SUMMARY

1.1 Optus notes the Government’s interest in the rapidly developing capabilities of mobile phones and other mobile communication devices to act as multi-media platforms and, in particular, to increasingly deliver audiovisual and other content ‘on demand’ for the benefit of consumers.  It is critical in the introduction and development of mobile content services, that providers, investors and carriers be permitted the opportunity to test and grow these services within an appropriate and flexible regulatory environment.

1.2 Optus also welcomes the Government’s progressive communications policy position that requires content and carriage services to be regulated in a manner that does not impose unnecessary financial and administrative burdens on service providers and readily accommodates innovation and technological change for the benefit of Australian businesses and consumers.

1.3 Optus supports the key elements of the current regime and would be opposed to any substantive changes.  The regime provides an effective and efficient structure that can, with minor modification, be used to balance the needs of the Australian community and in particular families, with the need not to impose unnecessary financial and administrative burdens on either the mobile content industry or the internet industry. 

1.4 Mobile content and entertainment portals should be treated by regulation in a manner analogous to the internet.  That is, it should be clarified that schedule 5 of the Broadcasting Act and the related Internet Industry Association Codes of Practice are the appropriate vehicles for providing consistent regulation of the closely related areas of internet and mobile portal content.  The existing interpretation that retransmission of live television via a mobile portal is a narrowcasting service appears non-controversial, and if any changes are made to the Broadcasting Act, attention should be given to ensuring this current approach where narrowingcasting can co-exist within a mobile portal is maintained. 

1.5 Where mobile content is delivered over carriage services using numbers specified in the Australian numbering plan, such as the 19x premium service numbers used with premium SMS or MMS services, a different approach is needed.  The scheme of imposing a form of content regulation on these services via service provider rules under the Telecommunications Act 1997 appears sustainable for the short-medium term as long as there is consistency with the regulatory approach used for portal and internet content.  The Government's decision to merge the ABA and ACA to form one regulatory agency to administer both telecommunications and broadcasting law should assist in achieving and maintaining consistent implementation of regulatory policy approaches in this area.

1.6 Optus urges the Government to maintain the current regime in a manner that provides for consistent content regulation of premium messaging services, mobile entertainment portals and the internet.  The content available via each type of service is in many cases identical and the access and delivery technologies closely related.  Achieving this objective of consistency in the effect of regulation will provide a sensible and practical approach to the regulation of content in these closely related services and provide a sound basis for Australia to develop its information economy as we move into the twenty-first century. 

2. INTRODUCTION

2.1 Optus welcomes the opportunity to respond to the Government’s Review into the regulation of content delivered over mobile communication devices. 

2.2 Optus is an Australian leader in integrated communications - serving more than six million customers each day. The company provides a broad range of communications services including mobile, national and long distance services, local telephony, international telephony, business network services, internet and satellite services and subscription television.

2.3 Since commencing operations in 1992, Optus has invested more than $10 billion in the construction of fixed, mobile and satellite networks, including central business district, suburban local access networks, optic fibre, national trunk, Hybrid Fibre Coaxial and international undersea cables.  These networks provide the company with an advanced technology platform capable of delivering cutting-edge communications, information and entertainment services.
2.4 Optus has invested more than $3.5 billion thus far in its GSM network that provides mobile coverage to over 95 per cent of the Australian population.   It currently has over 5.72 million mobile customers.  Optus has in place more than 3,900 base stations across Australia.
2.5 Optus' Mobile business unit has captured around one third of the total Australian GSM mobile market and is a market leader in mobile data take-up.  Optus also holds a national 3G licence and is working in partnership with Nokia to develop cutting-edge mobile data technology. Optus has recently entered into a heads of agreement with Vodafone to build and operate a joint national 3G mobile network infrastructure across Australia.  Optus and Vodafone will continue to offer completely separate customer service and to compete for customer business.  The deal is conditional on the necessary regulatory approvals.

2.6 Optus was also the first carrier to launch WAP and to implement a high-speed data service with GPRS.  In December 2001, Optus made Australia’s first ‘live’ 3G calls, confirming its position as the leader in mobile data innovation in the country.  It was also the first operator in Australia to launch Multimedia Messaging Service (MMS) in July 2002.
2.7 Optus is focused on providing its customers with innovation and value in a competitive market.  This is reflected in the popularity of services like Optus Zoo, the company’s mobile information and entertainment portal. The number of Zoo registered customers has increased to more than 860,000 at the end of June 2004.

2.8 In 2001, SingTel became the parent company of Optus, paving the way for Optus to become a strong and strategic telecommunications player within the Asia-Pacific region.   SingTel has recently announced that the Group’s aggregate number of mobile subscribers in the region increased by a record five million during the three months ended 30 June 2004 to cross the 52-million mark.  This makes it the largest mobile base in Asia outside of China. 

2.9 Whether in Asia or across Australia, the enabling technologies for mobile content services include a diverse set of devices, platforms, content formats and network technologies. The user experience with mobile content services is derived from the combination of these elements.
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2.10 As a full service carrier, Optus is currently involved in the supply of a range of mobile content services to its customers.  Optus plans to significantly expand the scale and scope of its mobile content services using recently completed platforms and additional new network technology, including 3G.  These investments will provide the basis for Optus' partners in the supply chain, including device manufacturers, content aggregators and content providers, to also expand their involvement in the supply of mobile content services.  Certainty and consistency in the regulatory framework will be important to create an atmosphere in which new services can expand and customers can express their consumption preferences in a suitable and safe marketplace. 

2.11 The Discussion Paper poses a number of specific questions and invites submitters to respond within the structure these questions create.  The following sections and comments follow this preferred structure and start by restating the question from the discussion paper.

1. Comments are invited on the nature of new and emerging communications devices becoming available in Australia and in particular, what distinguishes these devices from existing technologies in the fixed environment.

3.1 The ability of customers to maintain access to content services from different locations or as they move from one location to another within the network footprint is perhaps the key differentiating features between mobile devices and alternatives in the fixed network environment. 

3.2 It is the attractiveness of this mobility to customers that has spawned the supply of a variety of mobile devices with a variety of features and feature sets.  It is these devices which are central to the customers experience of mobile services.

3.3 In broad terms, devices may be split into four categories:

· Mobile phones

· Smart phones

· Personal digital assistants

· Laptops with wireless connection.

3.4 Each of these devices groups functionality and features and may support advanced capabilities such as digital organisers, MP3 players, digital cameras, enhanced colour screens, and mobile gaming capability.

3.5 The trend is for devices to be increasingly multi-modal, as existing constraints lessen and allow improvements such as significantly higher quality video and TV streaming and the use of customer friendly technology such as voice recognition to assist navigation through menu selections. Multi-modal handsets with the capability to support GPRS, WiFi and Blue tooth technologies will become increasingly significant.
3.6 For example, SingTel is the first operator in the Asia-Pacific to launch Hewlett-Packard’s new converged data/voice device, the HP iPAQ Pocket PC h6365. The device is the first and smallest handheld with integrated three-way wireless capabilities - GPRS, Wi-Fi, and Bluetooth. Targeted at both mobile professionals and individual consumers, the device allows the user to send, receive and reply to email in real time while on the go; connect to the Internet at a wireless hotspot; and wirelessly synchronise to a Bluetooth-enabled PC.  The launch supports SingTel’s strategic push for greater market share of wireless data services.
3.7 While mobile devices do not have similar processing power and memory to PCs, the trend to increasingly data hungry mobile content will drive innovation in this direction and enhance opportunities for mobile specific applications and handset features.  Devices provide 'lower power' mobile versions of common internet applications such as web browsers and search engines.  

3.8 Applications will increasingly be geared to operating in the "always on" mode.  Devices will be increasingly personalised and ready for use when delivered.  Access to specific mobile portals and supporting software will be immediately available when customer receive their devices as defining choices will be made during the sales process.

3.9 While mobile devices will increasingly offer a broad range of features and functionality, some of it specific to the mobile area, the key distinguishing elements from the fixed environment will remain mobility, screen size and definition, battery life, memory, processing power and the need to operate within network coverage.  

2. Comments are sought on the types of audiovisual services and related features that are available or are being developed for mobile devices and platforms in Australia and overseas.  In particular, the review is interested in the types of services and features aimed at the adult market and/or services that comprise a geo-locational element, such as gaming, that may pose heightened safety risks, especially to the children.

4.1 Optus is focused on providing its customers with innovation and value in a competitive market.  This is reflected in the popularity of services like Optus Zoo, the company’s mobile information and entertainment portal.  The number of Zoo registered customers has increased to more than 860,000 at the end of June 2004.

4.2 Optus Zoo is a mobile content and applications service that allows customers to browse dynamic content on mobile devices, making use of colour images, icons, video and interaction.  From a customers point of view the seven channels are:
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	· My account enables the user to view, edit membership information
· My Phone provides tools that allow a user to personalise his phone
· What’s Hot provides access to the latest and greatest content, including ringtones, games and logos
· Communicate provides access to communication tools such as MMS, Web SMS, Picture Messages etc
· Inform Me Channel provides content and updates on news, sports, weather, stock etc.
· Entertain Me Channel provides content and updates on games, TV, movies, music and other entertainment items
· A new channel, Zoo Arcade, has been launched.  Arcade provide access to 3rd Party managed content for WAP, web and SMS access.



4.3 Optus provides customers with comprehensive information about the content of its mobile portal and how to use it.  As well as access to the portal being available on the mobile device, there is a dedicated web-site and detailed brochures.  Pricing information about each individual content service is provided at the time of ordering, irrespective of whether the customer is ordering or accessing the content service from their mobile device or from the web-site.  Importantly, Optus applies a $100 monthly spending cap on ZooArcade purchases. 

4.4 As outlined above, Optus Zoo provides customers on the Optus network with access to a range of broadcast and proprietary content services.  The 'broadcast content includes:

· live national television retransmitted broadcasts

· subscription television transmitted broadcasts

4.5 In November 2003, Optus Zoo launched a world-leading service with live national television broadcasts from ABC and SBS, as well as transmitted subscription television broadcasts from CNN International. 

4.6 In the future, Optus may consider retransmission of the commercial television broadcast programs over the Optus Mobile network. Currently though, licence area restrictions under the Act preclude offering such retransmission.

4.7 The CNN International service is provided by Optus as a subscription narrowcasting service as the service is limited either in appeal or as they can only be accessed by a limited number of people who have an appropriate handset and conditional access which enables those programs to viewed.

4.8 Optus is currently negotiating with other subscription television providers with a view to launching further subscription narrowcast services.

4.9 A range of new audiovisual services are being developed and it is likely that some or all of them will be tested in the Australian market for consumer acceptance.  Some are available now.  New services will include:

· Services derived from video streaming and video interactive gateways, such as video chat and video messaging;

· Video telephony, including mobile to mobile and mobile to PC;

· Handset personalisation options or "skins";

· Location-based services;

· Adult content services; and

· Mobile skill games.

4.10 A number of these service types will not be controversial, while others will raise cause for consideration and testing against community standards.  Location based services are a good example.  The use of network derived location information is likely to be readily acceptable to the community for services such as:

· in-car navigation (similar to GPS);

· tracking physical assets (eg. vending machines or containers)

· roadside assistance services

· various types of "find-me" services such as movie finder which would tell customers the closest theatre to their present location where a particular movie is screening

streaming TV (narrowcasting) in a manner that allows access to channels according to the customers location within free-to-air broadcast license areas.

4.11 In contrast, careful consideration will be required to structure other services that use network derived location information to ensure that privacy or safety of customers is not compromised.  The types of services that warrant closer attention include marketing or advertising using location-based information as a trigger to sending messages, mobile games that incorporate a location-based dimension, or service such as "find a friend" which involve revealing the location or proximity of other persons.

4.12 In England, parents are able to subscribe to 'child monitoring' services where location based information from a child's handset may, subject to certain conditions, be relayed to parents to allow them to verify the location of their child.  It is clear that such services need to be offered with a range of protection measures to ensure that possibilities for abuse are foreclosed.

4.13 Other audio-visual services will centre on the personalisation of certain aspects of a customer's mobile content experience.  Customers will be able to build a set of preferences for information or display (eg. homepage builder) and interact with carrier's content management systems to allow regular or ad hoc delivery of preferred audio-visual content.  Obviously, privacy issues arise with storage, maintenance and fulfilment of customer's tailored information and choices.

4.14 Other audio-visual services may emerge in regulated areas such as wagering and gambling.  With legislation already in place in these areas, the relevant regulatory framework can be taken into account in decisions whether to offer such services in Australia, and if so, how to design them within the rules.

4.15 It is expected that demand for adult services will be significant if they are able to be offered within a reasonable regulatory framework.  Adult service types may include picture, video or chat sessions. Certain tools available in the fixed environment to control access to adult content may not be practical on mobile devices, causing attention to be focussed on restricted access systems and age verification procedures for users.

3. (a) Information is sought on the technical means for delivery of content to mobile communications devices.  Specifically, comments are sought on whether there is a common delivery platform for audiovisual services and whether these services are technically distinguishable from Internet content accessed through fixed delivery platforms. 

5.1 The focus of content platform development is to employ storage, updating and content handling techniques that allow for content standardisation.  Minimising the number of discrete times content is handled or converted will be important for efficient coordination and cost control.  Common delivery platforms that take content in one format and allow it to be issued to customers in their requested format will be increasingly deployed.

5.2 As well as designing platforms for efficiency and flexibility, mobile carriers will build platforms to accommodate the various business models they wish to support.  Given the number of parties in the mobile content supply chain, the available business models will involve the mobile carriers adopting varying degrees of control and responsibility over the content services.

5.3 Common delivery platforms will need to allow multiple parties to access and add or amend content.  Given the nature and immediacy of the content available on many services, these functions will often need to be devolved to the content owner or originator.  These arrangements and the technology employed will be similar to the approaches adopted in the internet world where content stored on ISP or hosted servers may be accessed and amended by content owners who may be independent and unrelated to the owner and operator of the platform.

5.4 Given the rapid innovation and development of the delivery platforms and the interchangable nature of many of the elements in the supply chain, it is difficult to envisage that regulation based on anything except the broadest possible distinctions will be feasible.  For example the current internet and broadcasting approaches are likely to be sustainable if interpreted in a broad manner. 

5.5 If there is an attempt to base regulation on detailed technical distinctions, it is likely to flounder because of the range of substitution possibilities in the manner delivery systems can be structured.  Further, the possibilities for hybridisation of the technologies employed in the delivery platforms would likely render regulation based on detailed technical distinctions extremely difficult to administer.

5.6 As part of the Optus Zoo service, Optus delivers retransmission of ABC, SBS and CNNi television services over the mobile network.  The provision of such services through live streaming should be distinguished from delivery over the internet.  Conditional access measures ensure that content streamed live its not generally available over the internet, and further access can only be provided through subscription to Optus and user identification processes.  Further information on the technical aspects of delivery of these broadcasting services can be provided on request.

3 (b) Comments are sought on the commercial relationships involved in the marketing and supply of content services that are, or will be, delivered via mobile devices.  Comments are sought on the ability of different parties to the supply chain (e.g. CSPs, content providers) to manage/control the content delivered to subscribers.

Bbbbb Optus has identified 5 main mobile carrier-content provider business models that are likely to be viable in the future environment.  The diagram and table below illustrates the key difference between these business models and describes the responsibility of each party in the supply chain.  For the purposes of this explanation, content providers supplying content services in conjunction with the Optus mobile service are called content partners or partners, and CMS is a content management system.
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Optus has identified 5 main mobile carrier-content provider business models that are likely to be viable in the future environment.  The diagram and table below illustrates the key difference between these business models and describes the responsibility of each party in the supply chain.  For the purposes of this explanation, content providers supplying content services in conjunction with the Optus mobile service are called content partners or partners, and CMS is a content management system.

5.7 Optus has identified 5 content delivery business models that are likely to be adopted in the future environment.  Each involves different levels of control and responsibility for content providers and mobile carriers as key elements of the supply chain.

5.8 The diagram and table below illustrates the key difference between these business models and describes the responsibility of each party in the supply chain.  For the purposes of this explanation, content providers supplying content services in conjunction with the Optus mobile service are called content partners or partners, and CMS is a content management system.
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	Partner Content Hosted 

· Content accessed via Optus Zoo
· Optus Brand
· Walled Garden

	The partner owns the content but it is hosted by Optus. Optus holds the content and hosts it as part of its walled garden product offering. e.g. ringtones are licensed to Optus, and hosted and served by Optus Zoo as an exclusive product.

	Partner Hosts Content 

· Content accessed via Optus Zoo
· Optus Brand / Co-Brand
· Walled garden / Trusted Public park
	The partner owns and hosts the content. Optus provides a secure access interface to the partner hosted content e.g. ringtone download. Optus serves the content, ensures customer authorisation, and provides the charging facilities.

	Partner Serves Content 
· Content accessed via Optus Zoo or Browser 
· Content provider branded

· Trusted Public park
	The partner serves the content but utilises Optus charging services.  The partner service enablers (Download Server, Web Server) interface with Optus infrastructure.

	Partner Manages Product 

· Content accessed from Zoo portal, navigation via Zoo Arcade icon

· Content accessed via Web/WAP Browser or 3rd Party Application

· Content partner branded
· Example is corporate customer

	The partner controls the content and the product offering.  The partner relies on Optus for the network connection to the device and enablers such as service delivery, alerts, location etc. Since Optus has no control over the asset, delivery and product offering, Optus cannot provide charging capability. Optus charges partner for enabling services, connection and device adaptation, and the customer for the data traffic. The partner charges the customer directly for content.

	Partner Manages All

· Content accessed via Web/WAP Browser or 3rd Party Application

· Content partner branded

· No commercial relationship


	The partner only uses Optus network for a direct connection to the device, synonymous with Open Access to the Internet. Such offering can be compared to “Always on Internet Access “. Optus would charge the customer for data traffic.


5.9 Depending on the type of delivery model employed, there is a differing ability for the mobile carrier to be engaged in exercising 'control' over the content and the terms and conditions of supply to the customer.  

5.10 In the models where the mobile carrier is party billing the customer and charging the content provider a merchant fee for delivery and billing functionality, there is capacity for obligations regarding content assessment and classification to be passed down the supply chain via contractual arrangements.  While it is preferable for obligations regarding content classification to be placed directly to the content providers, Optus acknowledges the role of contractual arrangements in buttressing the regulatory framework and in providing content controls.  This is relevant approach for premium SMS/MMS and portal content.

5.11 Brief comment is made on the controls and contractual arrangements in place for live TV.

5.12 Optus Mobile offers a narrowcast service (CNNi) under contractual arrangement with Turner Broadcasting, and retransmitted national broadcast services (ABC, SBS), as regulated by the Broadcasting Act and related industry Codes of Practice. 
5.13 Optus notes the objectives of the Broadcasting Act include regulating television broadcasts in a manner that is technically neutral.  As the existing regulatory framework is equally applicable to delivery over mobile platforms as it is over subscription television platforms, Optus believes the current broadcasting co-regulatory framework adequately regulates delivery of these national broadcast retransmitted services and subscription television narrowcasting services.

5.14 Optus retransmits the national broadcast programs from ABC and SBS in reliance on the special provisions for re-transmission of programs set out in section 212 of the Broadcasting Act.  Specifically, 

· Optus cannot alter the signal in any way

· Optus retransmits the signal simultaneously to the original broadcast

· The signal is not broadcast over the internet (world wide web), rather the signal is retransmitted over the closed Optus mobile network.

5.15 As mentioned above, Optus is supplied the CCN International narrowcast channel under a commercial arrangement with Turner Broadcasting Systems. 

5.16 As a distributor of a narrowcast service, Optus understands the provision of such a service is subject to the class licensing regime so no individual license is required. Optus Mobile will continue to comply with class licence conditions relating to the content of programs, advertisements, classifications and other related matters required by the Act and the associated Industry Codes of Practice.

5.17 Optus has in place with the supplier of CNNi, a content distribution arrangement that is similar to those in place for the supply of proprietary content for the Optus Zoo portal. These are further explained below.

5.18 Proprietary content such as MMS downloads, games, SMS news and sport text updates, are supplied to Optus through commercial arrangements with content suppliers and available for purchase to customers via the Optus Zoo portal.  An example of the contractual arrangements is with Viacom for the supply of music video interviews. Such contractual arrangements are similar to those found in the subscription television sector, with contractual obligations on both supplier and distributor, including:

· The content supplier must obtain and keep in force all consents, permits, licences and approvals and classifications (including any classifications which may be required under the Classification (Publications, Films and Computer Games) Act 1995

· The content supplier must ensure the service complies with all applicable industry Codes of Practice necessary for the provision and use of the content in Australia

· The distributor (Optus) cannot alter or modify in any way the content or the signal supplied, however, the distributor can at its sole discretion suspend the availability of the content and choose not to make the content available to customers.

· The distributor may also immediately suspend, adapt or remove content or terminate the agreement if it has reasonable grounds to suspect that the content infringes the intellectual property rights or any rights of any person; if it is illegal, fraudulent, sexist, racist or in breach of any anti-discrimination law; if it is defamatory; if it is obscene, offensive or in any way unsuitable for people under the age of 18; if it is classified as MA, X, R or RC pursuant to the classifications set out in the Classification (Publications, Film and Computer Games) Act 1995

The distributor must restrict access of service to subscribers through an identification system with a unique user ID number – a conditional access.

3 (c) Comments are sought on the commercial role of particular services and features and their importance in contributing to the commercial viability of platform investment in Australia.

5.19 Optus aims to provide it mobile customers with a range of content services, including new and innovative service offerings.  The sections above outline a number of the content services that are currently available and planned for future launch.  Each of these services and content types has an important role to play in ensuring customers have access to a rich range of choices that will stimulate usage and justify further investment and growth in this form of service delivery.

5.20 While content such as ringtones and wallpaper is currently very popular, it is expected that new content services will increasingly be in demand by customers and will have a significant role to play in recouping the investment in new networks and delivery platforms.  Location-based services, adult services, games, music and movie related content will all be critical to the next stage of growth in the mobile content market.

5.21 Customer demand should be the determinant of the relative success of each of these content categories.  The role of regulation should be to facilitate rather than restrict or favour one content type over another.

3 (d) Comments are sought on the advantages and disadvantages of different types of access control technology over such devices and whether such controls could feasibly apply to content or to particular features.

Particular comment is sought on the availability of filtering technologies either at the server level or customer device level and the impacts of such devices on network performance.

5.22 Consumers in the mobile market expect rapid access to the services they demand, irrespective of whether they are telephony or content services.  Mobile devices are increasingly intelligent and with the prospect of 3G networks being mainstream in Australia in the next year or so, customer expectations for rapid and efficient access to a rich range of content services will increase.

5.23 Optus does not support a regulatory approach that mandates particular access control technologies.  If policy makers deem it relevant to regulate access to particular content, the regulation should focus on the desired outcomes rather than mandating a specific method of implementation.  For example, the approach in internet regulation is to require an outcome whereby ISPs make tools available to enable customers to filter content.  The IIA Internet Codes of Practice provide the practical implementation with specific rules and a system of listed filters.

5.24 In the context of mobile devices, Optus considers that an analogous approach is not practical because device-based filtering software is not currently available.  One of the reasons is the current limited processor and memory capacity of mobile devices compared with PCs. 

5.25 In proposing amendments to the Internet Content Code of Practice, the Internet Industry Association has sought to set up arrangements to deal with both mobile portal and internet content.  Given the current technical shortcomings that limit the availability of filters for mobile devices, the IIA has suggested instead, that access age-related mobile content be controlled by restricted access system that has two essential features.  

5.26 The first feature is a bar on access to age-related content unless the customer has provided proof they meet the 18 years of age criteria.  The second feature is to limit access to content that is assessed as MA to people who meet the 18 years of age criteria.  While content of this type provided in other media is available to people less than 18 years, the IIA recognises that the current absence of filtering technology justifies certain trade-offs in content availability.

5.27 The IIA has outlined that it will undertake a monitoring brief on the development of filtering technology both in Australia and overseas, and that it will move to adjust its Code if and when technical developments in filtering occur that change the current situation.  Given the current rate of innovation in mobile devices it is likely that such developments will occur in the short to medium term.

5.28 Optus supports the approach and initiative outlined in the current draft IIA Internet Content Code of Practice.  Optus understands that the Department has been provided a copy of the draft Code.

5.29 Optus' assessment of the so-called server level filtering is that it is currently not a practical, efficient or commercially viable method of controlling access to age-related content.  As outlined above, mobile carriers will be increasingly moving to open access platforms where content partners will have varying levels of ability to load, control and modify content available on mobile devices or via mobile portals or premium SMS/MMS.  Further, in some circumstances access to the world wide web may be available directly or even via the content portal.   The variety of inputs methods and possible access methods that have to be supported by these platforms as well as the practical difficulties created by the application of this approach make this style of filtering an inappropriate choice in Optus' view.

4. Comments are sought on the application of existing regulatory arrangements to new services, including on whether the content of new services is suitable for categorisation under the national classification system established under the Classification Act and whether the content of these services falls within the definition of Internet Content and other regulatory arrangements.

5.30 The Government’s regulatory policy as outlined in the Broadcasting Act states that regulation should occur in a manner that enables public interest considerations to be addressed in a way that does not impose unnecessary financial and administrative burdens on providers; that will readily accommodate technological change and, encourages the development of technologies and their application for the provision of those services to the Australian community.

5.31 Further, the objects of the Act include providing a regulatory environment that will facilitate the development of technologies and services that are efficient, competitive and responsive to the Australian public. In doing so, the Government is focused on striking the balance with appropriate consumer safeguards to ensure that providers of services, whether broadcasting or internet services, place a high priority on the protection of children from exposure to content which may be harmful to them; to restrict access to certain content that is likely to cause offence and content that is unsuitable for children.  

5.32 In this regard, the Act adopts the Classification Act that stipulates the following classification principles: 

· adults should be able to read, hear and see what they want; 

· minors should be protected from material likely to harm or disturb them; 

· everyone should be protected from exposure to unsolicited material that they find offensive; and

· the need to take account of community concerns about:

· depictions that condone or incite violence, particularly sexual violence; and

· the portrayal of persons in a demeaning manner.

5.33 Optus believes that the current regulatory mechanisms are appropriate for dealing with the content categorisation issues that arise. The mechanisms are adequate whether that content is broadcasting, messaging, portal or internet content, and whether that content is governed by the Broadcasting Act, related Codes or the Classification Act.  Optus believes the current regimes can be utilised to provide consumer safeguards to ensure inappropriate content it not made available to children. Further, Optus believes the provision of such content services over mobile technologies does not derogate from the applicability of the current regulatory framework. 

5.34 Optus notes the Broadcasting Act regulates television broadcasts in a manner that is intended to be technically neutral. As the existing regulatory framework is equally applicable to delivery over mobile platforms as it is over subscription television platforms, Optus believes the current broadcasting co-regulatory framework in relation to, inter alia, content classification, adequately regulates delivery of these national broadcast retransmitted services and subscription television narrowcasting services.  

5.35 Specifically, Optus notes that retransmission of national broadcast programs is permitted on several conditions, including that the signal is not permitted to be altered. Further, the obligations in relation to the original broadcast (and not retransmitted broadcast) rest with the national broadcaster and its broadcasting licence. 

5.36 In relation to transmission of the narrowcast service, Optus continues to comply with the class licence obligations currently in force in relation to program standards and content classification in both the Act (Part 9, and Schedule 2, Part 7, cl 11) and the ASTRA Subscription Television Narrowcast Code of Practice (Codes 1 and 3), namely:

(3)  The provision by a person of an open narrowcasting television service under a class licence is also subject to the following conditions:

(a) the licensee will not broadcast a program that has been refused classification, or has been classified as “X”, by the Office of Film and Literature Classification;

(b) the licensee will not broadcast films that are classified “R” unless the films have been modified as mentioned in paragraph 123 (3C)(b).

5.37 In addition Optus has in place contractual arrangements with the supplier of CNNi, a content distribution arrangement is similar to those in place for the supply of proprietary content for the Optus Zoo portal. These are further explained below.

5.38 Optus considers the proprietary content available through the Zoo portal is suitable for categorisation under the Classification Act.  Indeed, the current amending draft of the Internet Industry Association Content Codes of Practice proposes such an approach.  It specifies that portal content classified, or likely to be classified, as MA or R should be subject to age-related restricted access.  This approach is mirrored in the Ministerial Direction to the Australian Communications Authority regarding access to premium services content on 19x numbers and proprietary network services.   

5.39 The interpretation of the definition of Internet Content as it applies to mobile portal content has been subject to differing opinions.  Optus considers that the definition of Internet Content in the Broadcasting Act should be interpreted to cover proprietary content accessed via mobile content and entertainment portals such as ringtones, wallpaper, music video downloads, mobile skill games, etc.  This view has been proposed and supported by all the mobile carriers and the Internet Industry Association.  As noted above, the recent amendments proposed to the Internet Industry Association Content Codes of Practice treat mobile portal content as legitimate subject matter for the Code and propose rules for categorisation and to control access.  

5.40 To the extent that the Department holds any significant doubt that the term Internet Content can also be interpreted to include mobile portal content, it would be useful for the Department to recommend that the Minister provides a clarification.  This could occur either via legislation, Ministerial statement or a request for the ABA to implement a working trial of that approach. This would also clarify that the Internet Industry Association Codes of Practice are the appropriate co-regulatory vehicle for regulation of this area with the ABA.  The existing interpretation that re-transmission of live television via a mobile portal is a narrowcasting service appears non-controversial and can co-exist with the Codes of Practice.

5.41 Additionally, such proprietary content is supplied to Optus through commercial arrangements with content suppliers.  Such contractual arrangements are similar to those found in the subscription television sector, with contractual obligations on both supplier and distributor, including:

· The content supplier must obtain and keep in force all consents, permits, licences and approvals and classifications (including any classifications which may be required under the Classification (Publications, Films and Computer Games) Act 1995

· The content supplier must ensure the service complies with all applicable industry Codes of Practice necessary for the provision and use of the content in Australia

As a further consumer safeguard, in such contractual arrangements Optus reserves the right to remove or adapt the content at any time in its full discretion should Optus have reasonable grounds to believe such content is obscene, offensive or in any way unsuitable for people under the age of 18 or if classified, it is likely to be classified as MA, X, R or RC pursuant to the classifications set out in the Classification (Publications, Film and Computer Games) Act 1995 (in the mobile service context, terms regarding restricted access to MA and R content are also relevant)  

5.42 Apart from the potential clarification regarding the scope of the definition of Internet Content, Optus considers that the current regulatory regime provides adequate tools to deal with the content regulation issues that may arise with the growth mobile devices as an access mechanism for content.  Optus supports the co-regulatory approach of using the IIA Codes or Practices registered with the ABA as an appropriate control method to suit the stated legislative objectives.
5.43 The approach of using service provider rules under the Telecommunications Act to regulate certain aspects of the delivery of premium services on 19x numbers is adequate while the service provider rules remain consistent with the approaches adopted under the Broadcasting Act and IIA Codes for internet and mobile portal content.  Further, the self-regulatory approaches currently being initiated for 19x services provide further comfort that adequate consumer protection measures will be provided by industry.  It is expected that these approaches will also have the backing of service provider rules made by the ACA.
5.44 As mentioned in section 5 above, Optus retransmits the national broadcast programs from ABC and SBS and provides narrowcast of CNN international which can be accessed via the Optuz Zoo portal.  Optus submits that recognition should be to be given to the special situation of this content type in both the ACA's instruments and the IIA Code.  Specifically, any of this television content that is assesed as MA should be available unrestricted via the mobile portal.  Such content is currently readily accessible via broadcast television and there is no basis for imposing additional restriction on mobile access to the same content.
5.45 Optus does not consider that allowing MA rated TV content to be available via mobile devices without a restricted access mechanism would create an unreasonable anomaly.  As long as the TV content that is available via the portal is the same as that which is readily accessible by minors via TV, then no particular precedent would be set.  Making provision for such an approach would simply mean the narrowcast is treated in an alanogous manner to the broadcast of the same content.
5.46 Optus submits that access to this form of TV content is not contentious and it is reasonable to make provision for easy access.  The focus for the mandated restricted access arrangements should more properly be other forms of mobile specific pictures and adult content.  There appears to be adequate scope in the Ministerial Direction to the ACA to provide for differential arrangements to be applied to streaming television available via mobile portals.  Optus intends to raise the matter with the ACA.  It will also contact the IIA with a view to making amendments to the draft Content Code to provide recognition of this particular case.
5.47 Optus considers that the current regulatory framework, in substantially the same form as in place today, provides an adequate platform to deal with the challenges provided by new mobile access technologies and the types of content they can deliver to consumers.  Further, it is important that industry receives a signal that there will be stability in the regulatory framework so that it can continue to invest and roll out the next generation of mobile technologies and services with a significant degree of certainty.
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