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10 October 2003

Dr Simon Pelling
General Manager
Digital Broadcasting and Spectrum Management
Department of Communications, 

Information Technology and the Arts
38 Sydney Ave 

FORREST
ACT
2603
Dear Dr Pelling

“PROPOSAL FOR NEW INSTITUTIONAL ARRANGEMENTS FOR THE AUSTRALIAN COMMUNICATIONS AUTHORITY (ACA) AND THE AUSTRALIAN BROADCASTING AUTHORITY (ABA)”

Thank you for your invitation to comment on the above discussion paper canvassing the structural integration of the ACA and the ABA. We are pleased to be able to provide you with this response.

In our previous submission on this issue in response to the 2002 discussion paper that first raised the prospect of a merger between the two regulators ASTRA stated:

Our preferred option is to see the structural integration of the ABA and the ACA, because we see this providing the best outcome not only for spectrum management, but also for the general application of regulation to the entire communications sector. 

Our rationale for this position was that:

a) an integrated communications regulator was in a better position to deal with the issues that arise from the convergence of industries currently being regulated by the ABA and the ACA; and that

b) more effective and efficient management of spectrum planning could be achieved by an integrated regulator with technical expertise across all the converging industries, appropriately resourced to undertake these tasks and able to attract highly skilled staff.

We do not share the view of some that no case for change has been made. Our view remains that the overlaps and gaps between the two agencies, as technological developments run ahead of the regulatory framework, reinforce the need for structural integration.

The discussion paper and the statement of the Minister indicate that the Government shares this view. The discussion paper states that the Government believes structural integration is “the only viable alternative to retaining the existing regulators as separate entities.” 

We support the Government in this view and do not believe the ABA and the ACA should be left to separately struggle with the issues of spectrum planning and convergence management.

Degree of change
The Minister has indicated that the proposed structural integration will not involve significant alterations to the existing regulatory framework, what the discussion paper describes as the ‘minimal change’ approach. We understand this to mean that the underlying legislation will be changed only to the extent necessary to facilitate the institutional merging of the two regulators.

This represents a departure from the view expressed in the 2002 discussion paper that a merger of the ABA and the ACA would require ‘substantial legislative change’. This seems to have created the impression that the merger option necessarily involved immediate and significant changes to the regulatory framework. We have never been of the view that structural integration had to be preceded by a wholesale review of the regulatory framework. 

This does not mean that we do not ultimately want to see changes in the regulatory framework. Rather it means we see the minimal change involved in the proposed structural integration as a welcome first step that can assist in the facilitation of the larger and longer-term regulatory change. 

The proposed structural integration is correctly presented as a partial response to the challenge of convergence. Our members do not perceive convergence as a threat; rather it is seen as an opportunity for growth that is embraced enthusiastically. This should be the approach of the Government.

As the process of convergence develops we agree that there will continue to be the need for sector specific regulation. However, we are also strongly of the view that each sector should be regulated in a like manner so as to reap the benefits of convergence, and that regulation should not have the effect of favouring one sector over another. The anti-siphoning provisions being a clear example of how the current regulatory framework favours the interests of the commercial television sector over that of subscription television.

SPECIFIC ISSUES RAISED IN THE DISCUSSION PAPER
Ministerial powers

The variance in the extent of the Ministerial powers of direction over the ABA and ACA is part of the current regulatory framework. Structural integration may serve to highlight this variance and bring forward consideration of the need for change. However, we do not believe that there should be any immediate change to the Minister’s powers as part of this proposal for structural integration. 

Rather this issue should be considered as part of a wider set of reforms to the regulatory framework and not dealt with out of this context. In the short term to do so invites the prospect of uncertainty and regulatory confusion.

Differences between BSB and non-BSB spectrum usage

In the short term the new regulator will have to balance the different regulatory objectives for spectrum usage in the Radiocommunications Act and the Broadcasting Services Act. That is the result of the ‘minimal change’ approach. In the longer term the distinctions between designated spectrum use will only become more and more blurred and make stronger the case for a more comprehensive review of the regulatory framework.

Governance issues

Board size and structure

ASTRA does not have a settled view on the size of the board of the new regulator, but tends to the view that the board should not be large in size.

We are also of the view that the board members collectively should have a range of experience and qualifications across broadcasting, radiocommunications and telecommunications industries.

We do not subscribe to the view advanced by CTVA and CRA in their submission that there should always be an equality of board members with broadcasting and telecommunications / radiocommunications backgrounds. This tends towards the notion that the board should somehow represent the industries that it regulates. We feel it would be dangerous to the independence of the board members if they were perceived to be representing particular sectoral interests.

We agree that the Board should have industry knowledge and experience that is broadly representative, so that it can exercise its functions with an appropriate degree of expertise. This means that those appointed on the basis of their broadcasting experience should not wholly be drawn from the commercial broadcasting sector, but reflect the changes that have happened to broadcasting over the last decade.

Chair’s role 

The discussion paper advances two models, one of which involves the role of Chair of the organisation being part time with a full time CEO/Head of Agency appointed by the Minister. This latter model would involve the potential for a larger board of part time members undertaking strategic oversight, with a greater degree of delegation to the permanent staff. 

ASTRA does not favour this latter model. While it may be an appropriate model for the governance of a business enterprise, where part of the role of the board is to represent shareholders interests, the nature of regulatory decision-making means that the board has a different function and needs to have a higher degree of focus and involvement in that decision-making. We believe the complexities of the regulatory issues that will face the newly enlarged organisation are such that it requires the presence of a full time Chair, who also fulfils the role of CEO/Head of Agency. This is the model that has worked well and should be replicated in the new organisation. 

Organisational structure

The discussion paper suggests that under the minimal change approach the size of the combined organisation would not be significantly altered, with the most likely area of rationalisation being in the area of corporate services. However, the discussion paper does not go into much detail as to the internal organisation and disposition of staff and resources. We assume that will be the role of the new board to decide in line with their statutory responsibilities.

We note however that the submission from CTVA and CRA makes the following observation:

On the basis of the Government’s preferred option (with its retention of separate regulatory regimes for broadcasting, radiocommunications and telecommunications), it is understood that a “bureau” structure will apply to the conduct of statutory functions by the merged entity.

ASTRA does not necessarily have a problem with this as a form of organisational structure, however we do see as problematic the further assumptions made in the CTVA and CRA submission that the engineers involved in broadcasting planning must be kept separated from those involved in radiocommunications and telecommunications. 

Our previous submission highlighted what we saw as a serious problem with current approaches to spectrum planning in the broadcasting sector. We said:

A focus on the technical needs of traditional broadcasters can lead to a failure to grasp the bigger picture or to understand the wider ramifications.

We pointed to examples of how the planning for digital television failed to take proper account of the potential of subscription television to facilitate that transition nor did it pay enough attention to its particular technical needs. We strongly disagreed with the commercial broadcasters view that engineers within the ACA did “not have the technical expertise to undertake broadcasting planning”.

One of the benefits that should come from structural integration is the opportunity for the new regulator to take a more holistic approach to spectrum planning and technological change. This will not be helped if from the outset there is an expectation that all the old ‘silos’ will be preserved and there is little opportunity for cross fertilisation. 

In conclusion, ASTRA supports the structural integration of the ABA and ACA as outlined above.

If you have any questions about our views please do not hesitate to contact me.

Yours sincerely

Debra Richards

Executive Director
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