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Introduction

The Australian Broadcasting Authority (ABA) supports the merger of Australia’s two communications regulators, as the best way to adapt existing regulatory structures to changing technological and market circumstances. As set out in the ABA’s submission to DCITA in September 2002, a unified multi-use spectrum and content regulator will offer the flexibility, scale and scope which will be necessary to deliver on government policy objectives for communications. A converged regulator would integrate and enhance current capacities, with broadcasting regulatory decisions being made as part of the broader policy approach encompassing technology and spectrum licensing responsibilities.

Following the announcement by the Minister for Communications, Information Technology and the Arts that the Government would give further consideration to new institutional arrangements for communications regulation, the ABA and the Australian Communications Authority (ACA), have been consulted on the development of options for change. The discussion paper details some of the key issues that need to be addressed to effect a merger of the two agencies, without making significant alterations to the existing regulatory frameworks governing Australia’s communications sector. This is in line with the Minister’s statement that proposals for institutional reform of the ABA and ACA are not intended to be accompanied by substantial change to existing regulatory arrangements. 

Public consultation on the proposals in the discussion paper is the next step in resolving the policy and governance issues involved in establishing the single regulatory body. The ABA notes that any broader changes to the policy framework for communications would be determined through ongoing policy review processes. The ABA remains committed to participation in such processes and advising on the full range of future policy issues associated with the converging media and communications environments.

Issues relating to a single communications authority 

The creation of a single agency with responsibility for radiocommunications, telecommunications and electronic media content issues provides the scope for ‘ a more strategic view of wider convergence issues’. At the same time, the minimal change approach adopted recognises the differentiation between regulatory tasks in broadcasting and communications and is an appropriate starting point for a merger of the two organisations. In line with its previous submission, the ABA’s comments on policy and governance issues favour options that would best ensure the social objectives of broadcasting policy as set out in the Broadcasting Services Act 1992 BSA whilst promoting the efficient regulation of Australia’s media and communications industries. 

Radiofrequency spectrum management

The role of a combined regulator in spectrum planning consistent with a ‘minimal change’ regulatory model, and the balance of objectives that should be applied particularly in relation to decisions about BSB spectrum.

Planning and allocation of the radiofrequency spectrum are key areas where the responsibilities of the ABA and ACA currently overlap. As noted in the discussion paper the two organisations have separate roles and processes for spectrum planning and allocation, reflecting the differing policy mandates of the two regulators. At present, the Minister is responsible for the threshold decision whether spectrum is planned under the Broadcasting Services Act 1992 (BSA) or the Radiocommunications Act 1992 (RA) spectrum planning objectives and regimes. Section 31(1) of the Radiocommunications Act 1992 provides that the Minister, after consultation with both regulators and in accordance with the Spectrum Plan, may designate a part of the spectrum to be broadcasting services bands spectrum’ for the purposes of the Broadcasting Services Act. Looking ahead, it is possible the boundaries of the broadcasting services bands will require adjustment over time. Consistent with the principle of minimal change to existing regulatory arrangements, the Minister should continue to play this role in consultation with the merged regulator.

In the event of a merger, it is appropriate to re-examine the key powers that currently govern application of the ACA’s spectrum allocation powers in parts of the spectrum that are planned by the ABA. . 

Under s. 31(2) of the RA, the ABA and the ACA may make a written agreement allowing licences, or specified kinds of licences, to be issued in specified circumstances in relation to the broadcasting services bands (BSB) or parts of the BSB. The existence of an agreement between the ABA and the ACA has the following consequences under the RA:

· it allows the ACA to prepare a frequency band plan for the part of the spectrum covered by an agreement under s. 31(2) provided it is not inconsistent with any frequency allotment plan prepared under s. 25 of the BSA;

· it allows the Minister to give to the ACA a written notice designating that the part of the spectrum covered by an agreement under s. 31(2) is to be allocated by issuing spectrum licences;

· it allows the ACA to issue apparatus licences under s. 100 of the RA authorising operation of radiocommunications transmitters within the BSB without the need for a specific determination to be made under s. 34 of the BSA.

Subsection 31(2) was introduced into the RA by the Radiocommunications Legislation Amendment Act 2000.  The Explanatory Memorandum to the relevant Bill identifies two purposes for introducing the provisions relating to an ABA/ACA agreement:

· to improve administrative efficiency by enabling the ACA to issue particular radiocommunications licences without having to request that the ABA make a determination under s. 34 of the BSA;

· to enable the ACA, where appropriate, to issue particular radiocommunications licences authorising concurrent use of spectrum that is already being used for broadcasting services.  A s. 34 determination cannot be made where spectrum is already in use.

If the ABA and ACA were to merge, the purpose served by s. 31(2) of the RA as a means of improving administrative efficiency between agencies would no longer appear to be relevant.  The residual purpose for such a provision would seem to be to allow the new regulator to undertake planning and licensing activities in relation to the BSB in accordance with the RA in circumstances where:

· a determination under s. 34 of the BSA could not be made – for example, to facilitate concurrent use of spectrum for broadcasting/datacasting and other purposes; or

· where the regulator wishes to deal with the spectrum in ways that are not contemplated under a s.34 determination, eg. to allocate spectrum via a spectrum licence.  

If these are to be the residual purposes for a determination under s. 31(2), it may be appropiate to reflect this in the drafting.

The circumstances in which it would be appropriate for a determination to be made under s. 31(2) may need to be specified in the RA (or the power relocated into the BSA, where it would be subject to the objectives of that Act) to ensure that the integrity of the BSB as being primarily for broadcasting and datacasting purposes is maintained.  An agreement under s. 31(2) can only be made with the ABA’s consent and the ABA has the power under s. 31(4) to revoke an agreement unilaterally following consultation with the ACA and affected licensees. This makes clear that the ability of the new regulator to perform its planning functions for the BSB in accordance with the BSA would be paramount in relation to making and revoking such a determination. 

Ministerial powers

The Ministerial directions powers that should apply to a combined regulator.

Section 162 of the BSA limits Ministerial powers of direction to the ABA to being only of a general nature, with some specific powers of direction as itemised in the Act. As noted in the discussion paper, the policy objective of s. 162 is to limit the ability of Ministers to influence the allocation of individual broadcasting licences and other decisions made by the ABA.

In contrast, subsection 12(1) of the ACA Act is a directions power in relation to specific matters, which gives the Minister a considerable ability to direct the ACA in its regulatory functions. The paper notes the significant part these directions have played in the regulation of telecommunications and radiocommunications by the ACA.

The paper identifies two possible approaches to Ministerial powers in a merged regulator. 

· Retain respective BSA and ACA Act directions in the combined organisation by specifying particular circumstances under which each applies. Likewise, the powers in the Telecommunications Act 1997 and RA would be retained. 

· Adopt a consolidated approach by unifying, where practicable, the scope of Ministerial directions. This approach would require a more detailed consideration of the circumstances in which specific and general powers of direction could be given by the Minister.

· The ABA favours retention of existing (general-only) powers of direction in relation to most current ABA regulatory roles and functions. It believes the rationale for so limiting the power of direction in relation to key broadcasting regulatory roles remains consistent with the ‘arm’s length’ relationship the BSA establishes between the elected government of the day and the broadcast media. That being said, the ABA would be happy to participate in any systematic review of the circumstances in which specific and general powers of direction could be given by the Minister across all ABA and ACA legislation. 
Governance provisions

Board structure of the combined agency, the need for and role of a CEO, whether specialist skills and advisory structures are needed, the delegation of functions, and any other relevant organisational/institutional issues.

A merged regulator will have greatly expanded responsibilities ranging over telecommunications, radio communications, broadcasting and online content regulation. The governance arrangements, including board structure and the uses of associate members, divisions and advisory committees, should be designed to enhance the effectiveness of the new regulator in performing its functions in an expert and timely way.

The ABA notes that merged communications regulator is likely to be subject to the CAC Act, as is the case for the ABA and ACA, and consequently be governed by appointed members.

Board Structure
The ABA considers that a board of up to seven members including the Chair and Deputy Chair would be most appropriate for a merged regulator. A significantly larger board is likely to be too cumbersome. A significantly smaller one might not always contain a sufficient range of skills and expertise to address the diversity of issues confronting a broad-scope regulator.

Qualifications of members and the use of associates and advisory committees

Collectively the board should possess a blend of qualities, skills, knowledge and experience to deal with issues across the fields of telecommunications, radiocommunications and broadcasting. However, mandating qualifications in legislation is likely to have the negative effect of creating a board of people who consider themselves as representatives of a skill set or professional grouping. It would not necessarily achieve a quality board openly participating in decision-making. 

It is also possible to augment the expertise of the Board by the appointment of associate members, and the use of advisory committees and sub- committees. Another mechanism is the establishment of Divisions of the Board to enable members with particular experience or expertise to be brought to bear on relevant subject matter.

Associate members

The Minister may appoint associate members to the ABA for general purposes or to conduct investigations or hearings (s 156 BSA), or in the case of the ACA for inquiries, investigations or other matters. 

The ABA considers that the ability of the Minister to appoint Associate members for specific purposes should be retained under arrangements for the merged body. This might be on an ongoing basis to ensure the necessary range of specialist skills and knowledge is available to the Board or to deal with specific issues as they arise, for example to conduct an investigation into a particular matter. 

In line with the specific responsibilities envisaged for Associate members in a merged agency, the ABA does not consider it necessary to include provisions for the Minister to appoint Associate members for general purposes. Rather, the legislation should adopt the ACA approach and clarify that the appointment of an Associate member would be for one or more specified purpose relevant to any of the legislation administered by the new body. 

Sub-committees and advisory committees 

There are two distinct areas where the functioning of the Board of a merged regulator might be assisted by sub-committees and advisory committees. 

The first is the system of internal sub-committees which include the mandatory Audit Committee required under CAC legislation. In the ABA there are two committees comprising Board members (attended by staff), which give preliminary consideration to content regulation and planning and licensing matters respectively. Committee views are subject the consideration and endorsement by the full Board. These sub-committees are provided for administratively rather than through legislation. 

The second is the potential for external advisory committees to enhance the consultation mechanisms of a merged regulator. The number and range of stakeholders for any new communications regulator will greatly outnumber those of the individual organisations, at a time when convergence is increasing the novelty and complexity of stakeholder interests. There may be a need to strengthen links between the larger, more differentiated organisation and its various industry and consumer stakeholders by means of advisory committees which could be formed to advise on a specialist area of responsibility or to respond to a particular development.

In summary, the ABA considers the ability to establish subcommittees and advisory committees is useful. However, their establishment should continue to be dealt by the Board as an administrative matter pursuant to general powers (such as those in s. 164 of the BSA). 

Divisions of the Board

The ABA supports the establishment of divisions of the Board able to exercise substantive powers of the merged body. This is a desirable corollary of having a wide range of skills on the Board. Divisions should bring to bear the appropriate technical and other expertise on specialist issues and enable the Board as a whole to focus on broader issues of governance and strategic policy. For example, codes investigations and other aspects of content regulation might be best dealt with by an appropriately skilled subset of the Board. The use of divisions for particular matters would also ensure responsiveness and efficiency in the Board’s management of its broad range of responsibilities. The legislation should make provision for the delegation of powers of the Board to such divisions (see section on delegation below).

Delegations 

Another issue which impacts significantly on the role and functioning of the Board of a merged agency is the ability to delegate powers under the legislation. As noted in the paper, the ACA can delegate all of its powers other than the power to make, vary or revoke disallowable instruments. In relation to decisions subject to merits review, the RA and the TA provide for reconsideration of decisions by the ACA before a person can apply to the AAT for review. This reflects an expectation that decisions will be made under delegation. This contrasts with the situation under the BSA, where there is a far greater range of powers that the ABA is not permitted to delegate. Nor is there a statutory mechanism for internal review of decisions and both delegable and non-delegable decisions subject to merits review are appellable directly to the AAT. This reflects an expectation that decisions will be made by the board or at a high level in the agency. 

There is merit in a higher level of delegation for the merged body than currently applies for the ABA. A low level of delegation would require a ‘hands-on’ Board, necessitating perhaps more full time members to deal with management related as well as operational and strategic policy issues. This would not be consistent with the efficient management of a broad range of responsibilities. As outlined above, however, the ABA believes the authority to delegate powers to Divisions could overcome some of the challenges around delegability of BSA powers facing the Board of a single communications regulator. There in any case be delegation to individual members and senior staff of functions under the BSA as currently occurs. 

An option for increasing the range of BSA powers that are delegable might be to establisha mechanism for internal review of certain decisions under the BSA, as is currently allowed in respect of decisions by the ACA. 

Chief Executive Officer/Chair

The discussion paper describes two different models that could apply to a merged regulator. Model 1 accords with the current position in the ABA and ACA respectively, with the Chair being the Head of the Agency for the purposes of the Public Service Act and also functioning as the CEO. The ABA notes that model 1 is in line with the minimal change scenario. However, the ABA does not have a corporate view as to which is the preferred approach.

Organisational structure and locations

Comments are sought on the corporate structure and location of a combined organisation, including on the most effective structures and locations of offices to maintain effective functioning and linkages with stakeholders.

There are significant administrative issues relating to the corporate structure and location of a single agency. In the main these are more appropriately considered by the new organisation itself in consultation with DCITA, for example, the realisation of efficiencies in relation to spectrum management and planning functions and engineering operations. 

As identified in the discussion paper there are benefits for a merged regulator in retaining its current proximity to key industries, for example, a Sydney presence for the broadcasting industry. Both the ABA and ACA already function across split locations and neither has to date considered it advantageous to consolidate in a single location. 
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