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AUSTAR response to the ACCC report to the Minister for Communications, IT & the Arts

 on emerging market structures in the communications sector.

Introduction

AUSTAR is both surprised and concerned by many of the recommendations in the ACCC’s paper to the Minister.  The paper represents an attempt to revisit commercial and regulatory arrangements which we concluded in good faith, and the recommendations would also impose a significant new layer of regulation on an industry which is still struggling to establish itself.

In the course of negotiation surrounding the various transactions which were completed in 2002, AUSTAR made some significant concessions to address the Commission’s competition concerns, we did so in good faith because we believe in the value of the new arrangements and the certainty which they would provide to our business.  We find it remarkable that, without even giving these undertakings and arrangements time to be tested, the Commission should seek to amend them and have them set in legislative concrete.

The new arrangements gave us reason to hope that the subscription television industry would stabilise and resume its growth.  On this basis we have developed a robust new business plan and new investors have injected needed capital in the company.  We have the support of our banking syndicate for the deals we had done and the commitments we had given.

In justifying its new approach  the Commission states:

The recommendations made in this report are generally consistent with, and complement, the undertakings accepted by the Commission when considering the pay TV content supply arrangements… 

However, as noted by the Commission when accepting the pay TV arrangements, the undertakings only relate to the specific competition issues raised by the pay TV arrangements. … it is not realistic to expect the Commission should have sought, or would have been offered, undertakings to alleviate the Commission’s broader competition concerns across the communications sector which pre-dated the arrangements.
On the contrary, AUSTAR believes that in adopting this approach Commission is being both unreasonable and unrealistic.  For reasons which we will outline, the Commission’s recommendations in fact go far beyond the undertakings made in the course of finalising the content supply arrangements.  What is more, they threaten the viability of much of the planned investment which accompanied those undertakings and arrangements.

More importantly, AUSTAR, the other platform providers, channel operators and many others have acted on the basis that the new arrangements would come into effect as agreed.  Investments have been made or committed to, new staff employed and promises made to consumers.  For the Commission to ignore the practical implications of endorsing a course of action by the subscription industry and then, a matter of months later, altering the terms of its support, exhibits a complete lack of understanding of or disregard for commercial reality.

Adopting the Commission’s recommendations will undermine investor confidence, seriously disrupt commercial activity in the subscription TV sector, hurt consumers and discourage innovation in new services by imposing regulatory burdens and costs.

Subscription television in Australia is a difficult business.  As has been pointed out to the Commission on many occasions, billions of dollars have been invested over many years and yet the industry is still  not profitable.

AUSTAR is not bemoaning its current situation.  We are confident that we can build a viable business over the long term which will continue to deliver to the people of regional Australia a digital communications service as good as any in the world.  However, certainty to allow for new investment and growth is the key to this outcome.

The deployment of the new C1 satellite and the digitisation of the Foxtel cable will result in more channels and new services.  The satellite will increase the reach of the AUSTAR service, providing multi channel television to some of the most remote communities for the first time.  It will create scale for AUSTAR’s interactive TV offering, offering the possibility of exploiting this new technology to a much greater extent than we have been able to do so far on our own.

All of this will be jeopardised if the basis on which the new arrangements were made is changed.  This would be the effect of adopting the key recommendations made by the Commission to the Minister.

This submission will explain the reasons for this view in more detail, however stated briefly our main concerns are:

· any attempt to mandate changes to the ownership arrangements in Foxtel would undermine, most likely eliminate, the capacity of that business to make the investments envisaged under the new arrangements;

· seeking to legislate AUSTAR’s section 87B undertakings would impose heavy handed regulation on what should be commercial arrangements;  the undertakings will become inflexible and difficult to alter;

· revisiting pricing principles or other terms of the undertakings would undermine the basis on which we have gone forward and on which our banks and investors have agreed we should proceed; and

· an access regime for content would upset existing commercial arrangements and risk content owners deciding not to supply premium content to the Australian market.

AUSTAR had assumed that the Commission was satisfied with the new arrangements, it signed off on the undertakings which were designed to meet concerns it expressed.  If the Commission had major misgivings it should not have accepted the undertakings, as their acceptance encouraged AUSTAR to proceed on the basis that there was now certainty.

We also believe that many of the Commission’s recommendations are over reactions.  If subscription television were a highly profitable essential service we could understand why the Commission might consider an access regime and other regulatory measures.  However, we are dealing with a discretionary entertainment and information service from which no one has made money after eight years of major investment.  We simply do not accept that there is a problem which warrants this form of regulatory response.  

The Commission states that it wishes to support the development of new services. The markets for these new communications services are nascent or yet to emerge.  

There are many developments on the horizon which could significantly change this emerging competitive landscape in ways we cannot yet anticipate.  These include the planned technological and capacity changes on the subscription platforms, new digital terrestrial television services and developments in broadband delivery, especially by wireless local loop technology. Rather than taking the approach of waiting to see how these new markets and services develop, the Commission asserts that providing access to subscription television platforms and content for all comers is the key to facilitating competition.  We do not believe that there is evidence to support that assertion.

If the Commission is concerned to fix problems it perceives in the broader communications market, taking action which would adversely affect the subscription TV sector is an inappropriate way to go about it.  The Commission asserts, but does not prove that any new broadband service provider can only succeed if they offer the trifecta of telephony, data and subscription television.  

This is not the only possible business model for broadband service.  For example, in the DSL environment the Commission’s own line-sharing declaration acknowledges that there is scope for providers of high-speed data services to share a line with a provider of telephony.

The Commission goes further and seems to ascribe the whole of the reason for the alleged failure of investment in broadband infrastructure to the structure of the pay TV market.

The Commission currently sees that there are three main obstacles to efficient infrastructure investment. These are: inability to access premium pay TV content; the underlying incentives that are created by Telstra’s ownership interest in Foxtel; and the potential for leverage of market power into otherwise competitive markets.

This is a remarkable claim and one which is not reflected in the thinking of other expert bodies.  For example, it is not mentioned in the findings of the Broadband Advisory Group which considered the issue of broadband deployment in detail.  Indeed the BAG states that regulation should be as minimal as possible and should have certainty as one of its key objectives.  It notes that the mechanisms already in place provide a sound basis for the development of a broadband market.

The Commission repeatedly states that one of the ills it is seeking to address is AUSTAR and Foxtel’s alleged incentives to withhold content from other potential providers.  We simply observe that the genesis of the entire content sharing arrangement was the appreciation that not making content widely available was hurting the entire industry.  AUSTAR wishes to see its content in as many homes as possible and, provided it can do so on commercial terms, is happy to supply it to third parties.

The state of AUSTAR’s business and the need for stability

As we have stressed in our public statements about the new arrangements, the crucial benefit they give to AUSTAR, our investors and customers is the possibility that the subscription TV industry will stabilise, permitting our business to grow.  

AUSTAR and the industry achieved considerable success in attaining household penetration of around 20% in the course of approximately 6 years. However, growth has since slowed and even contracted.  There are a number of factors which have led to this.  One of them was the fact that the industry was fractured and lacked common objectives.  In order to achieve the scale required to justify investment in new content, services and technology it was essential that the industry rationalise its structure.  In particular it needed to ensure that all content was available across all platforms. 

The fact that Foxtel now has the confidence to invest in the digitisation of its network is very significant for AUSTAR.  This is coupled with a viable business case for the new Optus satellite which will serve both the AUSTAR and Foxtel customer bases.  Together these events mean that AUSTAR will be able to offer more and better services to its existing customers and also to some 200,000 homes which could not previously be reached using roof mount satellite dishes.

The new services will include near video on demand and a host of interactive services similar to those now being offered in the UK and Europe.  AUSTAR has been the pioneer of interactive TV in Australia, however, we do not have the capacity to fully exploit this medium without the cooperation of Foxtel.  It is a technology which responds to scale which we do not have on our own.

This new sense of confidence in the future of our business was the key reason AUSTAR was willing to give the extensive undertakings which it developed in close consultation with the Commission.  Even though we do not share the Commission’s concerns about the impact of the new arrangements on the competitive landscape we were willing to give the assurances sought.

The undertakings were given in good faith.  We remain willing to act on them, though, to-date no one has sought to utilise them.  This is one of the reasons why we believe the Commission’s recommendations should be rejected, because there is no evidence of market failure.  

To give the undertakings and enter into the new arrangements we required the consent of our banking syndicate, which has a substantial investment in AUSTAR.  These are major international banks which provide essential capital to many Australian firms.  It is not in the national interest for them to come to view Australia as an unsafe place to invest.  The prospect of a regulator accepting a set of arrangements and then changing them within a few months, where there has been no apparent change in circumstances, can only be damaging to Australia’s reputation. 

Similarly, subsequent to AUSTAR’s commitment to give the undertakings and enter into the new arrangements, AUSTAR’s upstream ownership and capital has been restructured.  New investors, Castle Harlan Australian Mezzanine Partners and Castle Harlan Inc have agreed to invest up to some $80 million into our business.  They have proceeded with their investment on the basis of an understanding that a rigorous process was undertaken with the regulator, resulting in an outcome which would last.

Finally, we are now in the process of asking all of our shareholders to inject $75m in fresh capital into the company.  A prospectus has been issued.  Again, this was done on the basis that the strategic decisions we made last year had been vetted by the regulator and an acceptable conclusion arrived at.

The implications for AUSTAR and our investors of a review and possible change to the basis of that settlement or any similar action by the regulator are far-reaching and potentially very damaging. 

Since listing in 1999, AUSTAR’s shareholders have invested over  $800 million in the company.  This investment, plus prior investment by UGC and the $400 million debt facility has seen significant funds invested into delivering services to regional Australia.  As the Commission is aware cumulative losses now exceed $1.2 billion.  The company is now producing positive EBITDA and estimates it will become free cashflow positive in 2004.  It cannot be regarded as good public policy to set back that prospect once more.  

If the intention is to allow others to enter the subscription television market, we fail to see why this should be done in a manner which could jeopardise AUSTAR’s ability to compete and make a profit in that market.  Nor do we see who those potential new entrants are or why they could not be accommodated under the current arrangements.

Divestiture of Telstra’s stake in Foxtel

AUSTAR does not wish to comment on the broad debate about competition in the telecommunications market beyond observing, as we do throughout this submission, that we fail to see how changing the structure of the subscription television market will have the effect desired by the Commission. 

We do believe that adopting the suggested divestiture by Telstra of its HFC network and share in Foxtel would be harmful to the subscription industry and to AUSTAR itself.  Therefore, we welcome the Minister’s indication that he will not adopt this recommendation.  We would urge him to maintain that position.

If there are broader competition issues the Commission has other powers it can use to address them without harming the commercial interests of third parties such as AUSTAR.

We believe that in many respects the Commission’s paper prefers a theoretical position to one which could or should be enacted in practice.  This is very much the case here.  

The reality is that the subscription industry is on the verge of a major new investment cycle, Telstra will be a major contributor in that process.  If Telstra were forced to divest its share in Foxtel, the investment plan for Foxtel and the whole industry would be put at risk.  It is entirely likely that the remaining Foxtel partners would not, or could not, carry out the plan to launch new services on multiple platforms.  It is unclear what would become of the HFC network; we believe that the Commission’s belief that a new owner could be found is quite unrealistic given the state of the telecommunications market around the world.  Any analysis of the capital markets show that access to capital for investment in telecommunications companies continues to be very limited. 

The worst case for AUSTAR is that the new satellite arrangements might come undone putting at risk AUSTAR’s ability to continue to offer its service or at least to expand its product offering.  AUSTAR would also be back where it is today in relation to interactive television, alone and under funded.

Regulation of subscription and free to air television

AUSTAR agrees with many of the comments made by the Commission in relation to the anti competitive effects of certain aspects of the broadcasting regulatory regime.  

AUSTAR believes that regulation should recognise the relative positions and power of those being regulated.  Participants in a market which is not protected by regulatory barriers to entry should be subject to fewer curbs on their freedom to act than those who do have protected status.  This is especially the case if that protection has guaranteed years of super profitability.

This is the reason we do not accept that there should be an equality of regulation between free to air and subscription television.  Nor do we believe that in altering some part of the legislative scheme it is logical or consistent that another part should be changed to ensure ‘balance’.

We do not intend to recite the relative positions of the two industries here.  However, it is clear that one is not only granted protection from open competition in its existing business; the Government has also chosen to guarantee its ability to migrate that business into the digital environment with both protection and an effective subsidy in the form of free spectrum.

Having had years to build their brands and invest in content it seems reasonable that the free to air broadcasters should not be permitted to exploit their new advantage by using digital spectrum to multi channel.  This is true whether that multi channelling be free to air or subscription.  Multi channelling is an essential distinguishing characteristic of our business. 

In the medium term we do not believe that multi channelling is viable other than on a subscription basis.  This point has been made by at least two of the free to air networks which do not see that there would be sufficient incremental advertising revenue to support a free multi channel service.  Thus to permit multi channelling will lead to broadcasters being granted subsidised entry into our business.

The inequity of the situation would be compounded if multi channelling were permitted while the anti siphoning rules remain in place.  The Commission and the Productivity Commission have both identified the anti siphoning list as highly anti competitive.  We agree on this point.

The list has many faults.  The most practically awkward issue for policy makers is that the list does not achieve its implied purpose of ensuring live sport is shown on free to air television.  This is because the broadcasters regularly fail to show or delay telecasts to suit their scheduling requirements.  This is understandable commercial behaviour, however, if they are not going to deliver on the premise upon which the list was created the system should be changed. 

As has been demonstrated by ASTRA and others on numerous occasions, the list is too long and captures sporting fixtures which are of no cultural relevance to Australia, and which are never going to be shown live (or at all) on free to air television.  Even in relation to these fixtures the list gives the free to air broadcasters the capacity to ‘game’ the system and delay the release of events to subscription television.  This has the highly disadvantageous effect of limiting our ability to advertise up-coming fixtures to attract new subscribers.

AUSTAR and ASTRA have long advocated a system of dual rights.  We are pleased to see that the Commission also endorses this view.

Legislating section 87B undertakings

AUSTAR objects vehemently to the suggestion that the section 87B undertakings be set in legislation.  The undertakings made by AUSTAR are a commonsense solution to the Commission’s concerns with competition policy given AUSTAR’s commercial circumstances.  

It seems strange to ask Parliament to create legislation (in an industry where the legislative field is already crowded) to cover a matter already dealt with by undertakings freely given and where there is no obvious market failure.

AUSTAR stands ready to act upon the undertakings should any third party seek to make use of their provisions.  To date no one has done so.  AUSTAR amended its undertakings in significant ways to accommodate the views of the Commission – including last minute changes to the pricing principles.  A move to legislate suggests that the Commission anticipates a combative stance from AUSTAR, which is clearly not justified based on the commitments made during negotiation over the undertakings currently in place.

Due to technological change, among other factors, the subscription TV industry is a dynamic setting.  In this context, it is practical, as well as sound public policy, that regulatory arrangements be determined, as they have been, via: 

· direct discussion between providers and the Commission; 

· undertakings on the basis of that discussion; and 

· respect for the undertakings made while conditions are unchanged.  

Furthermore, there are practical risks and uncertainties in going down the path suggested by the Commission.  

First, a legislative regime would be more rigid than the current undertaking arrangements.  Should circumstances change a legislated regime is harder and slower to alter than one where the parties could come to an agreement and seek the Commission’s consent to change.  The Commission itself would find it harder to seek changes it regarded as necessary if obliged to convince the Government and Parliament.  As a practical matter the Commission is aware that getting a Bill introduced and passed can take many months, even if everyone agrees to its terms.

Secondly, the Commission and the Government cannot guarantee that the arrangements might not be delayed and amended in the Senate.  This introduces a whole new layer of uncertainty for our business and the industry.  

Thirdly and most importantly, the suggestion that the pricing structure under the undertakings might be revisited is of significant concern.  Again, we would argue that if the Commission was uncomfortable with this arrangement it should have said so at the time.  We find no analysis in the Commission’s paper which justifies or explains these concerns. 

More worrying is what might replace the pricing scheme in the undertakings.  Pricing is unlikely to be fixed in legislation.  Would there be a regulation permitting the Commission or the Minister to determine pricing?  This would represent an unwarranted interference in AUSTAR’s right to operate freely as a commercial entity?  Again, we make the point that subscription television is a discretionary service acquired largely for entertainment.  This sort of regulation is usually reserved for essential services from which providers are deriving monopoly rents.

AUSTAR can still not generate enough revenue to cover the cost of capital.  The long-term viability of pay TV in the regions is yet to be established, given the price sensitivity of the regional market.  It is therefore highly inappropriate to introduce legislation, which would provide the basis for a forced alteration of the access pricing principles agreed to, before the pioneer in the marketplace has achieved profitability.  

While it is important that the Commission act as advocate for the consumer, there is no evidence that the service is essential or that monopoly rents are being drawn.  Alterations to the current agreements would be counter-productive.  Such a move could undermine the fragile perception in investment markets that AUSTAR will eventually be a viable operation.  As we have stated, AUSTAR has only recently organised new arrangements with finance providers and remains vulnerable.

The current access pricing principles are a sound compromise given the commercial constraints of the market.  The formula offers potential market entrants a margin – increasing with number of subscribers – with which to cover costs associated with provision, while at the same time protecting the significant investment AUSTAR has made in product and brand development.  AUSTAR can see no reason for the formula to be revisited such a short time after the undertaking was made.

In most other contexts a commercial entity which has used its effort and expertise to acquire, package and market a product or service would be able to charge another commercial entity a premium when on selling that product or service.  Under the existing pricing principles AUSTAR derives little or no margin when it supplies the service to others.  

AUSTAR and other providers have explained in detail to the Commission the contractual constraints under which we operate in relation to the packaging of channels.  This is, in part, a reflection of the economics of the industry, which have also been detailed.  Given these constraints it is hard to see any pricing structure which would deliver a significantly different result to that which would pertain under the current scheme.  

Access to content

For legislators and regulators to compel a person or corporation to do something, especially to act in a way which may be to their disadvantage, there must be some good policy purpose.  An access regime is essentially an act of compulsion and constraint.  It restricts the ability of an entity to act as it sees fit.  Usually, that entity has invested a reasonable amount of capital in the thing which is being regulated.

Access regimes typically exist in the case of natural monopolies which relate to essential goods or services.  These tend to involve hard to replicate, highly capital intensive services, normally access to infrastructure.  The public benefit in guaranteeing access and competition must not only warrant compulsion but also limitation on economic return; so that the entity cannot effectively deny access by pricing.

To address an access regime to something ephemeral, non-essential and easily replicable, such as a subscription television channel, requires a major jump in regulatory thinking from that tradition of presumed non compulsion.  It is also, as the Commission acknowledges, a significant change from the undertakings regime which the Commission approved only a few months ago.

The Commission is taking a leap in the dark.  It asserts that access to subscription television content is essential to the development of broadband networks but does not prove it.  As noted above the Government’s own principle advisory group on broadband did not identify this issue as the cornerstone to broadband that the Commission believes it is.  We believe that the Government should at least provide significantly more robust analysis than that found in the Commission’s paper before making this novel and exceptional interference with the freedom of content owners to enter into contractual arrangements.  

As an example, the Commission would do well to consider the example of Saturn NZ, an entity formerly owned by AUSTAR.  Saturn rolled out cable in the Wellington area, offering television, internet and telephony services. The television service offered by Saturn did not contain what the Commission is claiming as critical ‘premium’ content.  The major sports and movie channels were offered by SKY Television, and were not available to Saturn.  Despite this lack of premium content, and extremely aggressive competition from the incumbent telephony provider, the Saturn service was very successful. 

Further, the Commission would also do well to consider the situation of AUSTAR itself. AUSTAR sought to provide broadband internet services in regional Australia and invested between $150 - $200 million in acquisition of spectrum licences and deployment of infrastructure. The services were delivered by wireless cable as AUSTAR’s experience suggests this is most efficient means of providing broadband services to regional Australia, rather than cable.  Deployment of these services commenced in 2002.  However, due to a number of factors, including lack of demand and lack of capital in the wake of the end of the technology boom, AUSTAR has been unable to continue to offer those services.  This is despite the fact that AUSTAR has had access to the ‘premium’ content which the Commission argues is so important.  AUSTAR’s experience would suggest that any difficulties being faced by companies wishing to rollout broadband services in regional Australia may have more to do with the inherent problems with their business case rather than lack of access to particular television content.  If ultimately a degree of subsidisation is required to meet the policy goal of rolling out affordable broadband services in regional Australia, then this is a policy discussion for government, not an impost that should be placed on providers of discretionary entertainment services.

The risks of attempting to introduce an access regime for television content are also significant, especially when, as described above, the alleged evil that is sought to be addressed is already dealt with by the undertakings given by AUSTAR and Foxtel.  Yet again we would ask why the Commission needs to move from an undertakings regime (which it endorsed) to a legislative scheme when the undertakings regime has not been tested?

The Commission acknowledges the difficulties in establishing such an access regime, but again asserts that access to premium subscription content will cure many woes.

In recommending these measures the Commission acknowledges that access regimes in general have limitations. Further, there are several implementation issues which may introduce difficulties, including possible just compensation claims if access to individual premium sports and movie channels is introduced. While noting these difficulties and potential costs, the Commission’s recommendation is based on the considerable benefits that will flow from access regulation, including the prospect of greater facilities-based competition and broadband penetration.

This proposal would have significant implications for contractual certainty in Australia.  What the Commission is proposing is the overturn of long standing commercial arrangements.  The Commission has been aware of the nature of these arrangements for many years.  AUSTAR has been completely transparent in relation to these arrangements and shown the Commission confidential documents.  The Commission has not sought to disturb these arrangements in the past.

What has changed?  The only change in AUSTAR’s markets is that AUSTAR has given undertakings that it will make content available to potential competitors.  It has done so within the framework of those existing contractual arrangements.  If any party seeks access it will be granted, but with the consent and good will of the content suppliers, rather than by compulsion.  AUSTAR fails to see why the Commission wishes to create such a precedent where there is no evidence that it is necessary.

Content owners would most definitely object.  Many of them are major international corporations.  We remind the Commission that even in giving undertakings we cannot bind our content partners and they will not give blanket undertakings to sub license content.  They rightly wish to preserve the value of their brands and wish to be satisfied that anyone marketing their channels is reputable.  

The Commission refers to AUSTAR and Foxtel’s incentive to withhold content.  The genesis of the content sharing arrangements was the recognition that content should be made available more broadly.  The parties are willing to do this, but should be permitted to do so on commercial terms.  

As a practical matter we ask how judgements would be made to determine what is ‘premium content’ so that it would be subject to the scheme.  Will access seekers be able to lobby whichever regulator is charged with making this decision to have a channel deemed premium in order to obtain a better price?

Will the scheme have the effect of discouraging the development of new, popular and innovative channels for fear that they might be deemed premium and their developers limited in the return they could achieve?

How will new services such as NVOD and interactive television be treated?  The current environment is reasonably easy to assess with linear broadcasts.  What of services which offer many choices within the one broadcast stream?  Will they all be premium or only part of them and who will decide?

NVOD presents especially interesting possibilities.  For example, it may cause existing movie channels to lose their existing perceived value.  NVOD windows are likely to occur earlier than those for the movie channels and the service will focus on the most popular movies.  However, the NVOD service itself will consist of many channels.  Will each be assessed separately depending on which movie is being broadcast?  Will the introduction of NVOD mean that the existing movie channels are no longer considered premium?

We also question why pay TV services have been singled out.  The Commission has not proposed similar provisions in relation to broadband content, nor to any free to air broadcasting content.  Given the strength of free to air programming, especially sport protected by the anti siphoning regime, why has the Commission not examined requiring the on supply of this content?  It could start by requiring the networks to on supply at least the sport on the list that they do not presently show.

If the Commission’s logic is applied, there is no reason why it should not require a free to air broadcaster to disaggregate content and supply particular programs to other providers to assist them in competing in other communications markets.  In the context of broadband, supplying individual sporting fixtures on demand could be an attractive service for consumers. 

If the Commission believes that Fox Sports should be supplied on a mandatory basis at a regulated price, why not require the Nine or TEN networks to supply sporting events which they have acquired and produced.  Indeed, why not require the networks to on supply movies or other content which they have acquired.  The Commission is clearly not concerned about overriding established commercial arrangements in the subscription television market, why not in other markets if content is so critical.  What is the difference between a program in a schedule and a channel in a subscription package?

It is clear that there are many points in the chain of rights ownership and licensing where the Commission could intervene if it chose. Taken to its extreme why not require sports and programming right holders to supply their content to all comers on all platforms?  To single out subscription television services is simply arbitrary.  

Retransmission

AUSTAR agrees with the Commission that it should allow commercial parties to negotiate arrangements regarding the supply of digital television services via subscription television set top boxes – whether that be under a retransmission or other arrangement.  AUSTAR is keen to retransmit free to air signals to its customers.  For many of our customers retransmission would mean they could receive clean free to air signals for the first time.

We already offer the ABC and SBS national digital services and we broadcast the ABC’s digital children’s channel before it was discontinued.  We have also cooperated with the ABC on a range of interactive projects, such as the BBC’s Walking With Beasts series, the Long Way to the Top Concert and currently Fat Cow Motel.  We are also currently working with SBS on interactive applications which we hope to launch soon.

The issues we face with the regional commercial broadcasters relate to:

· limitations on the amount and cost of satellite capacity; coupled with

· license area regulation preventing out of area broadcasts; 

· the broadcasters reluctance to countenance out of area broadcasts; and

· the reluctance of most regional broadcasters to even engage on the subject of retransmission.

AUSTAR estimates that there are around 70 separate licensed free to air services operating within its franchise area.  Under the Broadcasting Services Act  it is an offence to offer any one of these outside its license area.

Therefore, in order to retransmit all commercial services, we would need transponder capacity for each service and then ensure that each service was only received by customers within its license area. The latter is technically possible, although difficult, the former is impossible both for reasons of cost and available capacity.  AUSTAR certainly could not afford to pay these costs, nor should we.  

We have approached the regional broadcasters to see if they are willing to examine options to permit retransmission.  This would inevitably involve an approach to the government to achieve a legislative amendment.  

Bundling

AUSTAR also supports the Commission’s view that it would be inappropriate to impose any additional regulation in relation to the bundling of services.  We believe that bundling offers tremendous potential benefits for consumers who appreciate receiving a single bill for multiple services.  It also gives companies such as AUSTAR a tool to attract and retain customers because, in the bundled environment, we have the capacity to offer discounts which we could not offer for stand alone products.

We recognise the potential for anti competitive cross subsidy.  However, we do not believe that this has emerged as an issue.  In any event the Commission already has significant powers to deal with anti competitive behaviour.

TIO jurisdiction

AUSTAR endorses the views that ASTRA has put to the TIO and other bodies on this issue.  The Codes of Practice which ASTRA lodges with the ABA are required to cover issues such as service quality, fault repairs and billing.  We believe that those Codes are adequate and that it would be administratively difficult if there were two different regulators with different approaches and expectations managing the same set of issues.   There is also the potential for two customers to receive different outcomes in relation to the same complaint.  This would create administrative difficulties for AUSTAR and confusion among customers.
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