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A Submission on Proposed New Institutional Arrangements for the ACA and ABA

1 Introduction

This submission responds to the request from the DCITA for comment on the new proposal for reformed  institutional arrangements for the Australian Communications Authority and the Australian Broadcasting Authority. It refines our submission of April 2003
  on the respective roles and responsibilities of the ACA and the ABA with regard to spectrum management.  

The cornerstone of our earlier work was the proposal that the two organizations not be merged, but instead maintain their separate identities and establish a joint executive group known as the Convergence Executive. We are more than ever convinced that this is the way to go, and we note that this new proposal follows a similar line especially the intention to preserve existing legislation and separate regulatory regimes.

At that time we also submitted that an understanding of developments in the communications environment, especially the technologies and implications of convergence between telecommunications and broadcasting, was essential to that task, and we still believe this is the case.

The key element of convergence is digitalisation, which affects both industries and blurs the traditional distinction between them.  Digitalisation allows the content of communication to be manipulated by computer.  That is opening up new transmission and storage possibilities and bringing together the media used for communicating between individuals with those used for broadcasting.  

Convergence is not simply a blurring of distinctions.  By making content manipulable, digitalisation will also allow for new kinds of content and new methods of production.  For example, digital transmission will make content interactive by establishing a back channel from what, in the pre-convergent world, were the receiving and transmitting parties.  It will also allow content to be reformed by either party in idiosyncratic, tailored ways.  Major implications arise for the regulation of telecommunications and broadcasting from each of these developments.

As the name of our group suggests, we believe strongly in the importance of convergence but we see it as an unfolding set of opportunities  In considering the implications for the relative responsibilities of a new single agency,  the central point we would make is that convergence does not mean that the work of the two former agencies increasingly overlap and that this should drive the merger proposal.  As we illustrate below, the problem is not emerging duplication but emerging anomalies; not an overlapping of the existing responsibilities of the two organisations but a gap opening between them.  We therefore support a graduated, incremental policy response as per the new proposal.

The work of the Convergent Communication Research Group brings together experts from telecommunications, media, legal and economic backgrounds in academia and business to understand and address the regulatory and commercial challenges which arise with convergence.  Our group provides the broad basis we see as essential in responding to the novel elements of convergence.

This paper provides responses to the four specific requests for comment viz

· the role of the combined regulator in spectral planning consistent with the minimal change regulatory model

· the Ministerial directions power

· the board structure

· the corporate structure

Finally we contrast the current approaches and objectives of the ACA and the ABA with regard to spectrum management.  We argue that neither is well suited to the responsibilities of the other and therefore we support the status quo modified only gradually to accommodate the new regulatory challenges.  Section 3 then considers the regulatory issues that are emerging outside of spectrum management per se and we illustrate gaps that are opening in the existing regulatory framework.  Finally, we respond to the DCITA’s requests for comment and make a proposal for immediate but modest institutional reform to provide the flexible response which the government seeks.

2 Spectrum Planning 

Important contrasts exist presently between the ABA and the ACA with respect to spectrum management.

The primary role of the ABA is to licence appropriate broadcasters rather than to maximise financial returns from spectrum fees.  In broadcasting, the use of spectrum is specific and the ABA sets fees according to the revenues each licensee can generate. It effectively stipulates the technologies of transmission and reception and concerns itself with the fitness of broadcasters.

In contrast, the ACA adopts a technology-neutral, application-neutral approach which is blind to the identity of the licensee. Allocation is based purely on the maximisation of financial returns to the Government.

While these two approaches are completely different, the legislation provides a clear distinction between bands for broadcasting, and their corresponding regulatory provisions, and non-broadcasting bands which have their own regulatory provisions.

If not for technological change, these provisions could continue to apply, and the organizations would be neutral as to whether to merge or not.

However, the new technologies of convergence mean that some bands of the spectrum can be used for either broadcasting or communication.  The challenges this entails require that both regulators are closely coordinated in their response, not necessarily both adopting one approach or the other. It is at this point we previously advocated a coordinated executive, so that the many challenges can be logically worked through and a coordinated response provided.

We therefore support the proposal to not change the distinction between BSB and non-BSB spectrum and we believe that it is quite possible for the present ACA arrangements to apply to manage broadcasting spectrum with the present ABA arrangements to apply to licence broadcasters, even if they are administered by the one body.  After all, both organizations have operated for many years with any potential overlap being managed by close coordination. Merging will make this easier.

3. Ministerial Directives
This is essentially a no-brainer. While existing legislation remains, existing directives will remain. We do not see at this stage anything which would prevent them simply being transferred to the new organization.

4. The Organisational structure

In our earlier submission, we recommended against legislation being rewritten or amalgamated – the current uncertainties are too great.  The schedules attached to the BSA dealing with online services, datacasting and Internet content illustrate that well intentioned but hasty legislative change does not serve well in a world of quickly changing technology.  Any change now would be no more than a stop gap.  This is the same conclusion reached recently by others contemplating responses to different fast moving technology.

Rather than changing the legislation, we proposed a means of making the existing legislation work as well as possible while accumulating the understanding needed for future changes.  We further recommended supporting initiatives, including conducting an appropriate research programme which is informed by an appreciation of the technologies but is not limited to the voices of technologists.

All these recommendations still stand and it is gratifying to find that the current proposal adopts them almost to the letter. 

We then recommended a Convergence Executive bringing together the senior executives of both organizations. Given that a merged entity is now planned, we have modified our original recommendation as follows.

We have characterised the current approach to convergence as ad hoc and we argue that should continue in a new form.  We recommend the creation within the new organization of a board consisting of an executive Chairman, an executive deputy chair, and several non-executive members. 

The function of the Board would be first and foremost given by the existing legislative responsibilities, but equally important would be the requirement on the Board to be forward-looking, identifying, analysing and recommending regulatory approaches which respond to developments within the convergence area. This would require that Board appointments be made with an appropriate balance between existing broadcasting and communications, but very much with an eye to future convergence issues.Such a Board would have only a medium term existence and would establish the mechanisms for a gradual, structured amalgamation and proposals for legislative change while enabling existing issues to be addressed.  

The Board would:

· address problem areas such as datacasting, online services and digital TV

· make proposals to the Minister for legislative and structural changes

· be a reference group for private sector innovators

Below Board level, we would recommend that the two organizations continue (for the time being) as separate entities, using the existing senior executives to manage the individual organizations.

The appropriate response at this stage therefore is to make better use of what is best in the current regime, as a transitionary arrangement, but with an eye to what it can be anticipated will be needed in future.

5. Summary

We are highly supportive of the proposals to merge the ABA and ACA whilst retaining intact the regulatory regimes underpinning their operations. Along with a properly balanced and forward looking Board, we believe this offers the most efficient way to handle the regulatory issues coming as a result of the inevitable convergent march of technology.
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