22 September 2003

Dr Simon Pelling 

General Manager

Digital Broadcasting and Spectrum Management

Department of Communications,

Information Technology and the Arts

GPO Box 2154

CANBERRA   ACT   2600

By facsimile:  02 6271 1717

Dear Dr Pelling

New Institutional Arrangements for the ACA and ABA

Thank you for the opportunity to respond to the Department of Communications Information Technology and the Arts’ (DCITA’s) discussion paper entitled “Proposal for New Institutional Arrangements for the Australian Communications Authority and the Australian Broadcasting Authority”. 

Optus would support a merging of the ACA and ABA into a single organisation with responsibility for broadcasting, telecommunications, radiocommunications and online regulation. 

Optus believes that a more efficient and consistent approach to regulation in the communications sector is essential to ensure continued investment and growth.  In particular Optus welcomes reforms in this sector that would: 

· encourage a fair and equitable spectrum allocation and management regime  and thereby minimise distortions in the market;

· reduce regulatory duplication and overlap of responsibilities between the ABA and the ACA, and thereby reduce regulatory overheads which add unnecessary administrative costs for industry which are in turn passed onto to consumers;  and

· enable a merged regulator to deal efficiently and effectively with the challenges that a truly converged communications environment is presenting to Australian industry and users of communications services and devices. 

Outlined below are some brief general comments outlining why Optus supports the merger of the two agencies, along with a response to some of the specific questions raised in Discussion Paper. 

General Comments on the Discussion Paper

Radiofrequency Spectrum Management

The communications industry is a dynamic and intensely competitive sector of the Australian economic landscape. The current regulatory regime essentially allocates the responsibility for telecommunications services to the ACA whilst broadcasting and internet services are the responsibility of the ABA. 

In recent years advances in technology have placed increased pressure on the separate regulatory institutional arrangements that are currently in place, particularly in regards to Internet services. Major developments in the capacity and functionality of many devices, particularly in the mobile and wireless arena also mean that similar - or in many cases the same - content is being delivered to consumers using a variety of different of delivery mechanisms, but are subject to different regulatory regimes. 

In such an environment, the current differences in regulatory approaches to allocation, pricing and management of spectrum in the Broadcasting Services Bands (BSBs) as compared to the telecommunications sector is difficult to justify.  As most spectrum can also be used for a variety of different purposes, the process by which spectrum is allocated and priced will impact substantially on the types and cost of services that are developed and in turn will be made available to Australian consumers.  For example, spectrum allocated for the rollout of digital FTA services, at no cost, could just as easily have been allocated on a competitive basis for enhanced mobile telephony services. 

The differences in spectrum licensing and fee systems will also be increasingly difficult to justify in a converged environment.  Moreover, failing to align these two spectrum allocation regimes is likely to have an adverse impact on efficiency and investment decisions in the sector.  

Optus supports the development of a more equitable and consistent spectrum allocation regime that would provide broadcasters, along with other holders of spectrum, with strong incentives to use spectrum efficiently, would reduce distortions in the marketplace, and enable consumers to benefit from a strong and competitive communications market. 

Optus believes that the merging of the ABA and ACA into a combined regulator would encourage a more consistent approach to spectrum allocation and management. Optus also believes that the merger of the two agencies would provides an ideal opportunity to review of current spectrum management that do not presently maximise the benefits that spectrum can offer Australian consumers, both now and into the future. 

Trend towards Regulatory Overlap and Duplication

Over recent times Optus has become increasingly concerned at the fragmented regulatory environment that is emerging in the communications sector.  This has led to a lack of co-ordination and consistency across agencies and duplication and overlap of responsibilities and initiatives.  For example, providers of Internet are required to comply with the Internet content codes registered by the ABA, which give rise to several ‘informational obligations’ on the one hand, as well as the ACA consumer guidelines for ISPs, which deal with another set of ‘informational obligations’ on the other.  The ACA also oversees the ACIF code development process and publishes guidelines, both of which gives rise to further ‘informational obligations’.  

The new generation of mobile phones, which offer MMS as well as Internet functionality is also likely to lead to regulatory challenges as the ACA has traditionally dealt with SMS issues, whilst the ABA has the jurisdiction to deal with content and Internet relates issues. 

Taken individually these obligations may not appear to be significant, but implementation and monitoring is time consuming and resource intensive, and the additional administrative costs are inevitable. The various regulatory programs, codes and guidelines also increases the share of an ISP’s ‘web site real estate’ which must be allocated to meeting regulatory requirements – and hence is not available for commercial purposes.  

Optus believes that if responsibility for telecommunications, internet and broadcasting services is allocated to the one merged organisation, there will be a much greater co-ordination of regulatory initiatives in the communications sector. This will greatly benefit both industry and consumers alike

Specific Issues raised in the Discussion Paper 

Ministerial Powers

As outlined in the Discussion Paper, there are key differences in the exercise of Ministerial power in relation to the functions of the ABA and the ACA. However, these differences reflect the different regulatory processes that have been adopted for telecommunications and radiocommunications services, as opposed to broadcasting services. 

Further, the way in which these different powers are exercised are well understood and accepted by the different industry sectors. Changes to these arrangements, at least in the short term, may lead to unnecessary uncertainty and confusion. For this reason Optus believes that different Ministerial directions should be retained, at least for the foreseeable future, notwithstanding that the ABA and ACA may merge. 

Board Structure 

Optus’ preferred model for the structure of the merged agency is that described in the discussion paper as Model 1. Optus is open as to whether the chair should be both the head of the agency and the CEO, or whether a separate CEO reporting to the chair should be appointed, although it recognises that the latter approach may have the advantage of relieving the chair of routine administrative functions.  

However, Optus strongly supports the Chair, Deputy Chair and the majority of members being full time. The reason for this is that finding an appropriately qualified part time chair and board members who do not have an active conflict of interest with other employment can be difficult. Clearly the independence of any new agency is critical to its success and any factors that might negatively impact on this should be minimised. 

Organisational Structure and locations

Optus has no particular preference in regards to the organisational structure of a merged agency. 

Optus would like to see the merged organisation with a strong presence in Sydney.  The ABA is presently headquartered in Sydney.  This makes sense.  Sydney is where the major free to air television stations, Pay TV providers, film agencies and many online content organisations are based. 

We would like to see a greater proportion of the functions presently carried out by the ACA moved to Sydney than is the case under the ACA’s present arrangements.  Sydney is where most telcos, with the exception of Telstra, are headquartered.  

Conclusion

For the reasons outlined above, Optus supports the merging of the ABA and ACA as it believes that it will allow for a more consistent approach to spectrum management.  It would also enable improved coordination of telecommunications and broadcasting regulation across these increasingly interrelated industries. 

Optus would be pleased to participate in any further consultation processes on this issue. 

If you have any questions with regard to the above, please contact Kaaren Koomen on (02) 9342 6714 or 0412 625 963. 

Yours sincerely

Paul Fletcher
Director, Corporate and Regulatory Affairs
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