29 July 2003

Mr Asa Masterman

Digital Broadcasting and Spectrum Management

Department of Communciations

Information Technology and the Arts

GPO Box 2154

Canberra ACT 2601

Dear Mr Masterman

ACCC Report into Pay TV 

Thank you for the opportunity to comment on the ACCC’ s Report into Emerging Market Structures in the Communications Sector. Optus wishes to comment on three recommendations made in the Report. 

1.
Key Recommendation 3: Legislated Access To Content

For some time prior to March 2002 Optus had been calling for the Government to introduce a content regime that would enable it to access premium Pay TV content that was exclusively held by Foxtel. 

In March 2002 Optus entered into the Content Sharing Agreement (CSA) with Foxtel. By entering into this commercial agreement, Optus obtained access to the key premium content that it had been seeking. Accordingly, Optus is no longer urging regulatory reform in this area. 

Optus also notes that during 2002, a number of other Pay TV operators, such as Transact, were able to reach a commercial agreement with Foxtel for the supply of content. 

Optus believes that the Section 87B Undertakings given by Foxtel as part of the CSA approval process provide an effective regime for retail network operators to access Foxtel’s content. 

The ACCC’s report recommends the introduction of a legislated access regime ‘to promote competition and efficient use of, and investment in, broadband, telephony and pay TV services’. Specifically, the ACCC recommends that the regime should provide access to individual premium sports and movie content, and suggests that this could be achieved by prohibiting exclusivity of certain channels. 

The Commission also recommends that a positive obligation be imposed on relevant channels suppliers to on-supply certain channels, such as Fox Sports and Movie Network ‘Movie One’ channels. In addition, the Commission recommends that Foxtel should be required to on-supply the content from the Fox Footy channel as well as the content from the PMP ‘Showtime’ channel.

If such a regime were introduced, the Commission believes that legislated access to Foxtel and Austar’s basic and tiered packages would be ‘unlikely to be necessary’.

If the proposed access regime were introduced it would allow Pay TV re-sellers to ‘cherry pick’ the best content and offer it either alone or as part of a larger package of pay services to their customers. If the 87B Undertakings were still in force, Pay TV resellers might also retain the option of reselling the Foxtel basic and tiered services. 

Optus would not support this recommendation.  We are contractually committed to our current arrangements with Foxtel for a considerable period of time.  The contracts were extensively scrutinised, and ultimately approved, by the ACCC.  The ACCC’s recommendation in this instance involves retrospectively changing the rules of the game.  It would put Optus at a disadvantage to later entrants to the market – who would effectively free ride on all the hard work we have done to arrive at our current arrangements with Foxtel.  They would be free to buy individual premium channels; Optus would not have that freedom.

[commercial in confidence]

2.
Key Recommendation 5 (A): Bundling

As a general policy, Optus supports bundling. Bundling has been a key component of Optus’ marketing strategy for some years. Bundling provides benefits to companies as they can maximise synergies in production costs and economies of scope and scale, to minimise supply costs. This in turn allows companies to offer reduced prices to consumers, along with meeting consumer preferences for demand for packages of complimentary services. 

However, there is a risk that bundling may be used by a player with significant power in one market to gain dominance in another market. For example, through its bundling strategies, Telstra’s monopoly ownership of the local loop and its market power in local call and basic access services remain a source of great concern for competitors.  Its bundling of fixed line telephony (including local calls and basic access) with competitive services including long distance, international, broadband, internet, mobile and Pay TV needs to be strictly monitored by the ACCC for possible anticompetitive effects.  

The Record Keeping Rules recently imposed on Telstra should assist the Commission in this process, and enable the Commission to assess the impact of bundling across a range of Telstra products. 

Optus supports the ACCC’s recommendation that at present there is no need to introduce specific amendments that would apply to bundling. However, Optus believes that the ACCC must remain vigilant in monitoring and if necessary, prosecute Telstra for any anticompetitive behaviour using its existing powers under the Trade Practices Act 1974. 

3.
Key Recommendation 5 (B): Extending the Jurisdiction of the TIO

Optus is strongly opposed to the recommendation that where Pay TV services are provided as part of a bundled telecommunications offering, the TIO be given jurisdiction to investigate complaints about Pay TV.  

Bundling is becoming increasingly common across the telecommunications market. Over time there are likely to be an increasing number of products and services being bundled together with telecommunications services, including movie passes, videos, software, gas and electricity. Indeed, Transact already offers gas and electricity as part of a bundle of services offered to consumers. 

Clearly, there is no sound policy basis for extending the jurisdiction of the TIO over a wide range of products and services merely because they are or might be offered as part of a package with other telecommunications services. 

With specific reference to Pay TV services, the Broadcasting Services Act 1992 (“BSA”) has already established a regulatory regime for Pay TV products and services. This regime includes the development of codes of practice which deal with customer complaints. 

For example, Section 123(k) of the BSA provides that subscription broadcasting licencees should develop codes dealing with customers of the licensees, including methods of billing, fault repair, privacy and credit management.

Section 123(h) provides for the creation of codes in relation to handling customer complaints.  

The Australian Subscription Television and Radio Association (“ASTRA”) Subscription Television Broadcasting Codes of Practice (“Codes”) which are registered with the ABA under section 123(4) of the BSA address these issues for Pay TV services.

Clause 4.2 and 4.4 of Code 4 addresses fault repair, credit management and billing respectively and Code 5 addresses subscriber complaint handling. If a customer is not satisfied with the Licensee’s response to a complaint, the complainant may be referred to the relevant regulator, the Australian Broadcasting Authority (ABA). 

Optus subscribers receive separate bills for their Pay TV, telephony and Internet services. These bills clearly advise customers of the phone number to call for billing and customer service inquiries. From our experience customers who escalate complaints have no difficulty in dealing with separate complaints handling regimes for telecommunications services on the one hand and Pay TV services on the other. 

If the Commission’s recommendation is adopted and the TIO is given jurisdiction in relation to Pay TV services, this will confuse subscribers and will unnecessarily complicate the complaints handling system. 

For example, complaints from customers who received Pay TV services only would be dealt with under the ASTRA code.  If such customers were not satisfied, they would take their complaint to the ABA. In contrast, complaints from customers who received a bundled “Choices” package including a Pay TV service would be dealt with under a separate regime involving the TIO.

If the TIO’s jurisdiction were to be expanded to deal with only the billing aspects of a bundled Pay TV and telephony service, then a customer who had a range of issues would potentially have to deal with two different regulatory regimes. For example, a customer complaining about installation charges on a bill for a Pay TV service would have to take this complaint to the TIO, but a complaint about the entertainment guide or other content issue would fall under the ASTRA Code and ultimately be handled by the ABA. 

Rather than meet the Commission’s objective of making the complaints regime simpler, in our view were the TIO’s jurisdiction to be extended it would cause additional consumer confusion and frustration. 

Optus recognises that a consumer must have a clear path for making inquiries and complaints about the services he or she receives both independently and as part of a bundle from a telecommunications supplier. However, based on many years of experience, Optus believes that the current regime works effectively in relation to Optus packages. Accordingly, we urge the Department not to support this recommendation. 

If you would like to discuss any aspect of this advice please do not hesitate to contact myself or Kaaren Koomen on (02) 9342 6714.

Yours sincerely

Paul Fletcher

Director, Corporate & Regulatory Affairs
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