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Dr Simon Pelling
General Manager
Digital Broadcasting & Spectrum Management
Department of Communications, Information Technology and the Arts
GPO Box 2154 

CANBERRA   ACT   2600

Dear Dr Pelling

Proposal for New Institutional Arrangements for the ACA and ABA

I refer to the discussion paper issued by DCITA last month and now set out my submission in respect of certain issues arising from that paper.  I wish to stress that the views in this submission are my own and do not necessarily reflect those of any other member of the Australian Broadcasting Authority or any partner or client of my law firm, Holding Redlich.

Advantages of a merger

I support the proposed merger of the ABA and the ACA as being highly desirable to ensure that the broadcasting and telecommunications industries in Australia are regulated in the most efficient and responsive manner possible.  The communications industries are of considerable economic, cultural and political importance and their continued growth and prosperity is important to Australia’s future.  

As the discussion paper notes, the USA and Canada have long had a single regulator covering broadcasting and telecommunications, and the United Kingdom has recently decided to adopt the same approach after a thorough review of the structure and regulation of the communications industries in the UK.

The policy summary issued by the UK government at the time of releasing the draft Communications Bill for public comment in May, 2002 stated that:

“Our approach is to simplify the regulatory framework.  First, we are establishing the office of communications (OFCOM) – a single unified body where five separate regulators currently preside.  Red tape and the frictional cost of regulation will be reduced, allowing companies to grow and invest more freely to increase productivity and to supply new and better services to consumers.  The quality of regulation itself will improve with a single coherent approach to the converging world of communications replacing the current risk of double jeopardy from multiple regulators”.
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The policy document went on to specify three principal benefits which would flow from the creation of OFCOM:   


“ (
A coherent, integrated, balanced approach to regulation across the sector.  This is primarily about the quality of decision making, though there will also be advantages in terms of administrative efficiency and cost.   

· For the communications sector that means a more flexible approach to regulation, aiming to minimise regulatory burdens and regulatory overlap and avoid the risk that the different regulators might take different approaches to similar issues by virtue of their different responsibilities. 

· For the public and for businesses throughout the economy, which depend on the sector, it means more effective regulation to ensure the widest possible choice of diverse communications services of the highest quality . ”

In addition to the potential benefits of the merged regulator set out in the DCITA discussion paper, I consider that the following benefits will most likely result from the merger of the ABA and ACA:

1 The merged regulator would have substantially greater resources available to it than the present separate regulators meaning that the merged regulator would have increased capacity to undertake research (including economic research) and policy analysis, as well as the means to decisively and effectively enforce relevant laws and regulations.

2 The merged regulator would be well-placed to undertake additional responsibilities as required by the Minister or the parliament.

3 The organisation’s greater size should also assist it to attract officers of the highest calibre and to provide career path planning for its officers which is often difficult in a smaller agency.

4 The merged regulator would most likely provide consistent advice to government across all areas of the communications industries.  

Governance arrangements

I support the second model outlined in the DCITA discussion paper of separating the chair and CEO/Head of Agency responsibilities and having a part-time board.  To have one person occupying the roles of chair and CEO/Head of Agency concentrates considerable power into the hands of that person. To separate these roles is a better governance model.

In addition, the requirement that the chair and deputy chair of the agency be full-time appointees substantially limits the range of potential applicants for these positions.  It is likely that some people who possess the relevant skills and experience to be desirable appointees to these important positions will be unwilling or unable to serve on a full-time basis.  In my view, the current ABA has benefited from having a board which consists of a majority of part-time members who bring particular expertise and experience to the board in relevant areas including broadcasting, law, and content creation and production.
/..3

A preferable model is a part-time board (including a part-time chair and deputy chair) and five other board members, also on a part-time basis.


The CEO/Head of Agency should be a full-time officer appointed by the board with the approval of the Minister.  However, in order to ensure that the CEO remains answerable to the board, the board should have the power to remove the CEO without Ministerial approval.

Again, it is relevant to note that the UK has chosen the part-time board model for OFCOM with a full-time CEO. 

Both governance models in the DCITA discussion paper suggest a board of seven would seem a sensible number.  However, as with the current ABA, the board’s activities should be supplemented by active sub-committees of the board and, given the much wider regulatory scope of the merged regulator, there would be merit in the Minister appointing associate members to the board for particular purposes (for example, expertise and experience in the audio-visual content industries).  A specific sub-committee of the board dealing with content issues would be highly desirable.

I suggest that an appropriate name for the merged regulator would be the Australian Communications and Media Authority (ACMA).

Finally, I have attached a list of some relevant positions I have held.

I would be pleased to elaborate upon the above submission if required.

Yours sincerely

IAN ROBERTSON

