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Manager

Mobile Content Review

Broadcasting Division 

Department of Communications, Information Technology and the Arts

GPO Box 2154

CANBERRA  ACT  2601

Dear Manager

I refer to the call for submissions by the Minister for Communications, Information Technology and the Arts (the Minster) in response to the current Review of the Regulations of Content Delivered over Mobile Communications Devices (the Review).  The following submissions are made on behalf of the Classification Board (the Board) and the Office of Film and Literature Classification (OFLC). 

The OFLC apologises for the long delay in making this submission.   Our advice was that a submission could not be made during the caretaker period prior to the election.  Since then we have been engaged in issues arising from Operation Auxin which have taken priority.

The OFLC Position 

I confirm discussions between officers of the OFLC and the Department of Communications, Information Technology and the Arts (DCITA) on classification issues in the telecommunications context as follows:

Overview

The OFLC’s view is that the Classification (Publications, Films and Computer Games) Act 1995 (the Classification Act) applies to any content delivered over mobile communications devices falling within the Classification Act definitions of “submittable publications”, “films” or “computer games”.  The regulation of audio-visual content should be consistent across delivery platforms within Australia.  Consumers will benefit from the adoption of a consistent well recognised classification system applying community standards.
In order to achieve consistency across platforms in the delivery of content:
· the Classification Act should be applied to all stored audio-visual content commercially delivered via mobile communications devices

· the Classification Act should be the basis for any labelling of telecommunications content for filtering or classification purposes
· the Classification Act should be the basis for determining if telecommunications content is to be prohibited or restricted
· the use of overseas or proprietary classification systems in the delivery of telecommunications content delivered in Australia should be prevented

Definitions

The broad definitions of “film” and “computer games” in the Classification Act are technology neutral and apply to films and computer games stored on a device for commercial delivery. (See Annexure A for definitions).

Broadcasting Services Act

The Classification Act does not apply to broadcasting services to which the Broadcasting Services Act 1992 (BSA) applies. (See Annexure A, Section 92).

The Classification Act does apply to internet content referred to the Classification Board pursuant to Schedule 5 of the BSA.

Telecommunications

With the approval of the Attorney-General, the Director of the Classification Board may enter into an agreement for the performance of services by the Classification Board in relation to material made available on a telecommunications service.  (See Annexure A, Section 88)

The Classification Board

The Classification Board is broadly representative of the Australian community.  (See Annexure A, Section 48).  The Board applies the Classification Act, the National Classification Code and guidelines in the classification of material.  The Code and guidelines are agreed with the Attorney-General and State and Territory Censorship Ministers. 

Section 11 of the Classification Act provides for the matters to be taken into account by the Classification Board in making a classification decision. (See Annexure A, section 11).  The Classification Board is the expert in bringing community standards to the classification of material.

Classification Services

The Classification Board classifies publications, films and computer games on application by the distributor.  In the case of certain computer games, industry assessors make classification recommendations to the Board.  Internet content is classified by the Board on referral from the Australian Broadcasting Authority.   The Classification Board also classifies content on application from law enforcement agencies.

The OFLC trains Classification Board members, Classification Review Board members, computer industry assessors, Australian Customs officers and law enforcement officers about classification.  Many classifiers of television content have been Classification Board members.

Consumer recognition

The Classification Act types and determined markings are familiar to the entertainment industry and are well recognised by consumers of all ages.  OFLC research indicates that consumers seek clear and uniform classification information across entertainment products.

Ephemeral content

The definitions of material classifiable under the Classification Act do not cover transitory content.  Therefore, the Classification Act does not apply to material such as chat, or live streamed audio-visual material.  

However the Classification Act does apply to:

· Text, if it falls within the definition of a “submittable publication” 

· A photograph located on a CD or the internet because it falls within the definition of a “film”

· Material that has been recorded and published.

(See  Annexure A, Definitions).

Paragraphs 48 and 49 of the Review deal with the question of whether it is possible or practical to classify ephemeral (i.e. not stored) content.  At paragraph 49 it is suggested that if ‘on demand’ services such as telephone sex services “were delivered in a text-based manner, it is likely that they would not easily be addressed by a regime based on the classification of content.”  Further examples cited are ‘on demand’ mobile picture messaging services, such as those supplied by New Media Stills Production.

In analysing this issue care must be taken to distinguish between material that is in fact live and that which involves storage and transmission of fixed product.  The Classification Act applies to submittable publications including written or pictorial matter such as text and photographs.  If such material is sold, offered for sale, demonstrated or displayed to consumers, regardless of the means of delivery, it will be classifiable.  

If content is stored on a device for the purpose of creating a visual image it will fall within the broad definition of “film” under the Classification Act.  On this basis the Board has classified scripted text and still images deliverable over mobile communications devices as film.

It is recognised that truly ephemeral material (such as chat or live audio visual streaming) delivered on a non-commercial basis is not capable of classification.  

Conduct related to the delivery of live material via mobile communications devices which is criminal or offensive, particularly involving minors, should continue to be regulated under Australian Government and State and Territory Crimes Act legislation.  This will not require classification of material at the point of delivery.

It is also recognised that the immediacy of delivery of stored content to consumers will have an impact on the feasibility of classification where it is to be delivered on a commercial basis. 
Enforcement

Decisions made under the Classification Act are enforced under State and Territory legislation which together comprise the national classification scheme.  Under State and Territory legislation, the sale or exhibition of unclassified, RC or X product (except in the ACT and Northern Territory) is prohibited, and limits are applied on the sale or exhibition of restricted product.  

In some jurisdictions this legislation includes provisions creating penalties for the transmission of restricted content and content that is or would be classified X or RC on-line or via a computer service.

Although it is likely that enforcement of telecommunications content regulations will be a matter for Commonwealth legislation, if it is considered appropriate to have supplementary enforcement provisions located in State and Territory legislation, the enforcement aspects of the national classification scheme would provide a model.   The Board and the OFLC would be pleased to consult State and Territory Censorship Ministers on these matters should you consider this appropriate.   

The terms of reference

The OFLC comments on aspects of the Terms of Reference for the Review as follows: 

1.
Identify new and emerging communications and platforms, capable or receiving audio-visual services (including text), and related features.

2. Report on the types of audio-visual services, and related features, that are available or are being developed for mobile devices and platforms in Australia and overseas.

The OFLC confirms that it is in the process of seeking assistance with the identification of new and emerging technologies capable of delivering publications, films and computer games in order to plan for its future physical and technical requirements, and to consider   the appropriate means of delivering future classification services.   

Subject to the terms of DCITA and OFLC arrangements for the supply of such information, it would be useful for outcomes to be shared.

3. Report on relevant technical features, marketable characteristics and commercial drivers for take-up of such services and features including, but not limited to:

(a) their means of delivery

(b) commercial arrangements established for their supply

(c) their importance in contributing to the commercial viability of platform investment

(d) the commercial availability and performance of filtering technologies for mobile devices.

It is clear that new and emerging technologies will become available both locally and overseas and will enable a global approach to the delivery of audio visual content via mobile communication devices.  

The OFLC is aware of examples of proprietary classification systems developed for application to telecommunications content on a global basis. The OFLC is also aware of proposals for the filtering of internet content adopting the labelling system developed by the Internet Content Rating Associations (ICRA).

If filtering technologies are available in the mobile communications environment, there is an argument for mandatory filtering of content that is classified as prohibited, and for opt-out filtering to apply to restricted content.  At the least, filtering services should be made readily available to purchasers of telecommunications communications devices or services so that parents can supervise access to content by teenage users.  Whatever level of filtering is adopted, labelling should be based on the Classification Act classification types and determined markings.   

4. Report on the extent to which existing regulatory approaches apply to the different new and emerging audio-visual services and features including:

(a) whether the content of the service is of a type that is suitable for categorisation under the National Classification Code

(b) whether the content of various service types falls within the definition of Internet Content under Schedule 5 to the BSA or any other regulatory framework.

The model to be utilised in the future regulation of audio-visual content on mobile communications devices will be a policy matter informed by the findings of this Review on technology operational issues.  

Possible regulatory approaches include:

The model adopted via legislation for films and computer games under the Classification Act and self-regulatory codes of practice under the BSA:

· Classification of all content 

· Consumer advice on all content

· Restriction of content to certain age groups – MA15+ and R

· Removal of X and RC material (although X may be distributed in the ACT and the Northern Territory)

The model adopted for internet content under Schedule 5 of the BSA:

· No visible classification of content

· No consumer advice

· Classification only on complaint for the purpose of take down or restriction 

· Filtering of content on an opt in basis

· Removal of X and RC material

· Restriction of R material. 

A new model which uses the Classification Act as the basis of classification for the purpose of:

· the removal of prohibited product;

· restriction of access to certain content to persons 15 years and older, 

· restriction of access to content to persons 18 years and older; 

· the classification of all films and computer games (including material previously delivered via other platforms) applying Classification Act types and determined markings; 

· labelling of content for filtering purposes; or

· the provision of consumer advice about content.

Whichever model is adopted for the regulation of audio-visual content, with the agreement of the Attorney-General classification decisions could be made by the Board in accordance with section 88 of the Classification Act.   Classification could be conducted by the Board under a system of mandatory regulation, or as the classifier under a complaints based system of referral.  

A system similar to that used in the computer game industry could be established enabling appointed assessors to make recommendations to the Board for certain classification decisions.   In the case of classification decisions made by the Classification Board, provision could also be made for review of such decisions by the Classification Review Board.

Mandatory classification by the Classification Board could apply to all content.  Alternatively it could apply to prohibited and restricted content only, with unrestricted content being assessed as such by assessors trained by the OFLC.  

If classification decisions or assessments of unrestricted content were to be made by industry groups under a regime of self-regulation or co-regulation, the integrity of Classification Act processes would need to be assured.  Training and accreditation by the OFLC would be necessary to ensure that the Classification Act is appropriately and accurately applied and that community standards are applied consistently across content platforms.  

The OFLC would suggest that only material classified by the Classification Board should carry the Classification Act types and determined markings.  Material assessed as unrestricted would not be classified.

Review processes would also need to be considered.  The appropriate review process might be a referral to the Classification Board for a first instance decision with further review to the Classification Review Board or a direct review path to the Classification Review Board.  Classification Review Board decisions are subject to judicial review under the Administrative Decisions Judicial Review Act 1977.

The OFLC would be pleased to discuss this issue further with DCITA and industry groups.  comment further on this issue.

5. Consider:

(a) what, if any, measures are necessary (e.g. regulation, cooperative arrangements, public awareness and end-user empowerment initiatives) in order that the supply and accessibility of audio-visual services are managed

(b) whether there are additional measures that carriage service providers, content service providers and content hosts might take to address contact and child safety issues arising from contact type services (eg. chat).

As noted above, ephemeral content is regulated by means other than the Classification Act. Education and self awareness measures utilised recently in the internet content arena should also be adopted.  The availability of effective filtering devices for use in mobile telecommunications devices would be an additional protection.  

These together with a well recognised classification system for stored content should assist in establishing a much safer environment for children than that initially existing in the internet content arena. 

6. In conducting the review, regard should be had to:

(a) the interaction of existing and proposed regulation with provisions under commonwealth and state criminal laws aimed at child protection and criminal activity using communications devices

(b) the implications of any proposed measures for the investment in and the commercial development of new communications platforms

(c) the desirability of regulatory consistency across different technological platforms

(d) international developments, where applicable.

As noted above, in the context of classification of content, it would be desirable to achieve regulatory consistency across different technological platforms.  This would be readily achievable applying the Classification Act.  

As the Classification Act is so extensively used in the regulation of content in Australia, it already applies to publications, films and computer games delivered over mobile communications devices, and it is recognised by industry and well understood by consumers, it should be the basis for any classification of other stored audio-visual content delivered commercially over mobile communications devices.    

The Board and the OFLC would be pleased to consult further with the DCITA, related agencies, industry groups and consumers on the above matters.

Yours faithfully,

Des Clark

Director

12 November 2004 

ANNEXURE A

Classification Act

Section 5

Definitions

“film …includes a cinematograph film, a slide, video tape and any other form of recording from which a visual image, including a computer generated image, can be produced…”

“interactive game…means a game in which the way the game proceeds and the result achieved at various stages of the game is determined in response to the decision, inputs and direct involvement of the player.”

Section 14(4)

“interactive film” means a film to which s14(4) applies

S14(4) …a film (other than an enforcement application  - see S22A) that comprises a recording from which a computer generated image can be produced…

"submittable publication" means an unclassified publication that, having regard to the Code and the classification guidelines to the extent that they relate to publications, contains depictions or descriptions that: 

(a) are likely to cause the publication to be classified RC; or 

(b) are likely to cause offence to a reasonable adult to the extent that the publication should not be sold or displayed as an unrestricted publication; or 

(c) are unsuitable for a minor to see or read. 
Section 5A

Meaning of computer game
“computer game” is a computer program and any associated data capable of generating a display on a computer monitor, television screen, liquid crystal display or similar medium that allows the playing of an interactive game .

Section 11

Matters to be considered in classification 

The matters to be taken into account in making a decision on the classification of a publication, a film or a computer game include: 

(a) 
the standards of morality, decency and propriety generally accepted by reasonable adults; and 

(b) 
the literary, artistic or educational merit (if any) of the publication, film or computer game; and 

(c) 
the general character of the publication, film or computer game, including whether it is of a medical, legal or scientific character; and 

(d) 
the persons or class of persons to or amongst whom it is published or is intended or likely to be published.
Section 48

Appointment of members 

(1) 
The members (other than temporary members) are to be appointed by the Governor-General. 

(2) 
In appointing members, regard is to be had to the desirability of ensuring that the membership of the Board is broadly representative of the Australian community. 

(3) 
The Minister must, before recommending the appointment of a member (other than a temporary member), 

Section 88

Additional functions of Board
The Director may, with the approval of the Minister, enter into an arrangement with a person (including an authority of the Commonwealth ) for the performance of services by the Board in relation to material made available on a telecommunications service or other communications service.

Section 92 

Act not to apply to broadcasting services under Broadcasting Services Act
This Act does not apply to broadcasting services to which the Broadcasting Services Act 1992 applies
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