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PowerTel welcomes the opportunity to provide comment regarding the proposal for new institutional arrangements for the merger between the Australian Communications Authority (ACA) and the Australian Broadcasting Authority (ABA).

As industry progresses towards the convergence of telecommunications technologies and markets, PowerTel supports the view that a combined regulator may be required to maintain existing regulations over broadcasting and communications while ensuring that any common issues are adequately addressed.

For the reasons outlined in the discussion paper
 PowerTel believes there is merit to merging the two authorities.  However, PowerTel is concerned that a merger may dilute the focus on telecommunications, which would be detrimental to the industry, carriers/CSPs and ultimately end users.  PowerTel considers there are many issues that need to be addressed in greater detail to ensure that any merger will provide the anticipated benefits and will provide for more efficient regulation and enforcement.

Specific questions raised in the discussion paper

Comments are sought on the role of a combined regulator in spectrum planning consistent with a ‘minimal change’ regulatory model and on the balance of objectives that should be applied particularly in relation to decisions about Broadcasting service bands (BSB) spectrum.

PowerTel does not currently operate a business using the radiofrequency spectrum however, PowerTel believes that on the specific issue of BSB spectrum, that a ‘minimal change’ regulatory model may not provide the desired outcome.  PowerTel considers the ‘minimal change’ approach is appropriate for issues that are discretely either broadcasting or communications to ensure a level of continuity.  However, PowerTel suggests that the department should consider a thorough analysis and review on the planning of BSB spectrum to determine how much regulation is necessary when a single regulator is responsible for regulation of the radiofrequency spectrum.

Comments are sought on the Ministerial directions powers that should apply to a combined regulator.

PowerTel considers that it would be appropriate for the Minister to have directional power over the discrete areas under broadcasting if a single regulator model is adopted.  It would be inconsistent and undesirable for the Minister to only have directional power over a portion of the regulation under the proposed merger.

However, there may be specific areas within the ABA that may not warrant ministerial direction.  PowerTel suggests that a thorough review of ministerial powers should identify those areas that may warrant an exception.

Comments are sought on the board structure of the combined agency, the need for and role of a CEO, whether specialist skills and advisory structures are needed, the delegation of functions, and any other relevant organisational/institutional issues.

PowerTel considers that the current structure of the ACA is effective and would be appropriate for the merged entity.

Comments are sought on the corporate structure and location of a combined organisation, including on the most effective structure and locations of offices to maintain effective functioning and linkages with stakeholders.

PowerTel believes there should be a significant Sydney based regulatory presence.  The majority of the carriers are based in Sydney.  Under the current situation, both the ACCC and the ACA are predominantly based in Melbourne with limited operations in Sydney and Canberra.

Smaller carriers have budgetary restraints with respect to travel expenses and thus have limited opportunities for visitation and detailed discussions with the regulator.  Having a regulator operating locally encourages more frequent dialogue and visitations between authority staff and carrier representatives.  Smaller carriers will be able to interact more often and raise their concerns to the regulator.  A local regulator will also have the benefit of reducing the interstate travel expenses as authority staff attend frequent industry forums and working committees largely held in Sydney.

A Sydney based communications regulator is a timely recognition of the importance and significance of Sydney with respect to the industry, participants and business alike.

Summary

PowerTel is generally supportive of the proposed merger as there are many benefits to be realised.  PowerTel believes the ACA has many staff who have specialised skills and although this merger would provide a broadening of skill set, it is concerned that the single regulator may lose focus on the regulation of telecommunications.

In any merger, it is inevitable that disruption to normal business processes will occur.  Due to the skewed nature of the industry, where one player hold 90% of the fixed network market and approximately 50% of the mobile market, it is imperative that there is no dissolution of regulation whether is it temporary or permanent.  The single regulator must not lose focus on the telecommunications role currently serviced by the ACA.

PowerTel believes it is reasonable for the single regulator to be based primarily in Sydney as the competition regulator is based in Melbourne and the Minister and his department are based in Canberra.  To continue to base the communications regulator in Melbourne without a significant Sydney presence is to ignore practicalities.

PowerTel suggests that the Minister may want to consider the option of holding a public hearing before deciding on the merger.  This will allow all parties including consumer groups the opportunity to discuss the issues under consideration.
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