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Submission to the Department of Communication, Information Technology and the Arts

Review of the Operation of Schedule 5 to the 
Broadcasting Services Act 1992

The Communications Law Centre (CLC) is an independent, non-profit, public interest organisation specialising in media, communications, and online law and policy. Its core activities include research, teaching and public education. The Centre was established in Sydney in 1988 and in Melbourne in 1990. It is affiliated with the University of New South Wales and with Victoria University.

The Communications Law Centre welcomes this opportunity to contribute to the Department’s review of the internet content regulation scheme.

1. Internet content filtering products, services and technologies

In relation to the issue of internet content filtering products, services and technologies, we endorse the comments of the Australian Consumers’ Association and recommend these comments to the Department, noting that they were made with reference to the recent Computer CHOICE report and with the benefit of the product testing facilities of the ACA. 

2. Ministerial Determination concerning streamed content

The Centre supports the Minister’s Determination in late 2000 to exclude audio and video streaming from the definition of ‘broadcasting service’ in section 6 of the Broadcasting Services Act 1992 (the BSA). The Centre supports the proposition that different services are regulated in different ways under the Act and that it is not appropriate to apply the level of close regulation to internet content that applies to (for example) commercial broadcasting services.

3.  Spam

The Centre opposes the extension of the internet content regulation scheme to spam. We support the Government’s indications that it will act in relation to UBE. It is our view that this matter should be dealt with separately and not by way of Schedule 5 of the BSA. 

4.
Complaints process

The Centre notes the extensive comments provided on the complaints process by EFA. We support the role of the ABA in acting on complaints, however we agree with EFA that there appear to be inconsistencies in the public reporting of complaints and that classification of Usenet postings as Australian content does not serve a useful purpose.

In the Centre’s view, there is a legitimate role for the regulator in identifying potential RC material such as child pornography and incitement of racial hatred. We also support the practice of referring such matters to the law enforcement agencies.

However there are two aspects which the Centre opposes:

· There is no justifiable reason for imposing a blanket prohibition on FOI requests. It appears that it is the facilitation of access to prohibited material that is at issue. An FOI application can hardly be said to encourage access to such sites. If access can still be made because the action of the ABA has no result, then this material could be located anyway. Alternatively, if the ABA action has resulted in a take-down procedure, revealing the URL will have no effect. In any event, FOI applications are complicated and time-consuming and do not provide easy access to restricted material. 

· The Centre does not support the scheme for imposing restricted access systems on R material. It is our view that this is an issue for adult supervision and filtering devices. There is legitimate adult content that is not pornography, which under the present scheme requires a cumbersome RAS system. In this respect, we have reservations as to the value in maintaining the scheme for R material.

Having put this position, it is our view that improvements could be made to the R and RC categories. The case of Baise-Moi, in which an art film was misclassified as a porn film, demonstrates that there are problems with the provisions of the Film Guidelines. These problems have a corresponding effect on the classification of online content. 

5.
Appeals

We support the comments of EFA in relation to appeals. Specifically, we agree with EFA that the ABA should be required to provide a copy of its decision on request from the content provider as well as from the ICH or ISP. 

We support the extension of entitlement for a merits review by the AAT to content providers, as well as ICHs and ISPs.
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