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EXECUTIVE SUMMARY

· Levels of closed captioning on commercial free-to-air television have increased significantly over the last several years.  Over 55% of prime-time programming is now captioned. Those increases have occurred as a result of the goodwill of broadcasters, governments, and organisations representing the hearing impaired.  It is clear that the momentum will continue. 

· The very significant cost to the industry of the transition to digitial television needs to be considered in imposing additional captioning obligations on broadcasters. 

· Obligations in other jurisdictions have been accompanied by lengthy phase-ins of the requirements which take into account current levels of captioning.


· Unlike national broadcasters, commercial broadcasters have received no Federal Government assistance to close caption programming.  The industry urges the Government to consider captioning assistance particularly in relation to extensive news captioning requirements.

· Captioning obligations are only to be imposed to the extent practicable.  There are considerable practical difficulties in captioning the following types of programming:

· Live Programming (particularly where unscripted)

· All Metropolitan News and Current Affairs

· Sport

· Non-Networked Programming

· Music Programming

· Foreign Language Programming

· Regional Local News 

· Those difficulties must be taken into account in considering phase-ins and exemptions from the requirements. 

· All stations agree to caption Australian drama in prime time from the commencement of the requirements on 1 January 2001.

· The Seven and Nine networks consider a phase-in should be approached in two stages in respect of the following programming:

Prime-Time Programming (other than non-networked programming):

End 2001

60%

(including all Australian drama)

End 2002

80%

End 2003

100%

Non-Networked Programming (other than News) and News and Current Affairs out of Prime Time:

End 2005

100%.

Seven and Nine consider that there should be specific exemptions for programs where captioning is not practicable, in particular:

· sport ; and 
· live programming which is substantially unscripted.

This will allow broadcasters to allocate resources to more verbal, less visual programs at an earlier point in time.

· Ten does not consider exemptions necessary but the difficulties of captioning particular types of programming should be considered in determining phase-ins.  Ten propose that the following percentages of programming of prime time, and news and current affairs out of prime time be captioned at the end of each of the following years:


2001
60%

(including all Australian drama)


2002
70%


2003
80%

2004 90%
2005 100%.
· Regional stations consider that a complete exemption of the requirements is necessary in relation to regional news. 

· News and current affairs programs to be captioned outside prime time must be differentiated from programs which may contain news and current affairs elements but which also contain lifestyle, magazine, infotainment programming.  A news or current affair program is a program produced by journalists comprising wholly or mainly news or current affairs reports.

· In relation to newsbreaks and news flashes there needs to be recognition that there may be exceptional circumstances where closed captioning is not possible as the news flash may be ad lib and caption staff may not be available.

· To the extent that presentational standards for closed captioning are appropriate or desirable, they are best dealt with on a self-regulatory basis.

· If significant closed captioning obligations are to be imposed, there should be television receivers available to receive captions.  As in other jurisdictions, there should be a compulsory requirement that both analogue and digital reveivers contain decoders or appropriate chips to receive captions.

· This review should not consider extending captioning requirements beyond those envisaged by the legislation.   The legislation imposes significant additional obligations on broadcasters which will increase the levels of captioning for the deaf and hearing impaired.  In the absence of a compelling reason to do so this review should not revisit the boundaries set by Parliament.   

· It needs also to be considered that the legislation imposes obligations on free-to-air programming only.  Any extension or broader consideration of captioning issues must take place in the context of all video industries, particularly Pay TV.   Significant proportions of Australian households are subscribing to Pay TV, yet they caption none of their own services. Only recently has Pay actually included the captioning information as part of the retransmitted signal, a situation over which the free to air stations have no legal control.  In other jurisdictions obligations extend to all video industries.

· There is no basis for the review to consider the issue of audio description for the blind and vision impaired.  The review process is limited to the issue of closed captioning for the deaf and hearing impaired.  The issue of audio description is an issue that needs to be addressed in the context of all electronic media.

SUBMISSION

FACTS thanks the Department for the opportunity to comment on the issues paper on review of captioning standards.

1.
RELEVANT CONSIDERATIONS
The following issues need to be considered as part of the review process.

1.1
Commitment to Captioning and Captioning Increases 

FACTS’ members are committed to making commercial television services accessible to people who are deaf and hearing impaired.  For this reason, in 1993 when FACTS wrote the commercial television Code of Practice it included provisions dealing with captioning.  These provisions require stations to endeavor to increase levels of captioning.

In the three years from mid-1995 to mid-1998, closed captioning in the period 6 am to midnight doubled.  Over that same three years, during prime time, closed captioning increased from 23% of programming to over 50% of programming.  Over the last four calendar years (to the end of 1998) commercial networks have steadily increased levels of captioning both overall and in prime time.  In 1998, the 3 networks captioned an average of 56% of prime time programming. That was an increase from the previous year, 1997, where an average of 42% of prime time programming was captioned.  A wide cross section of programs are captioned, including 7 Nightly News, 60 Minutes, RPA, Today Tonight, Blue Heelers, NYPD Blue, Seinfeld, Medivac and Sale of the Century.

The momentum has grown not as a result of legislative and prescriptive requirements but as a consequence of the efforts and goodwill of broadcasters, governments, and organisations representing the hearing impaired.  It is clear that the momentum will continue. 

As the Australian Caption Centre (ACC) stated in its submission to FACTS’ review of its Code of Practice in 1996:

This [recent increase in captioning levels] represents a genuine commitment to increasing the amount of captioning by the networks.  Through ongoing support of the development of new captioning methods, and the use of other income sources such as sponsorship, total captioning hours should continue to grow at this favorable rate.

There is considerable support and contact between FACTS, networks, stations and the hearing impaired community to work together to increase captioning.

The peak community body dealing with captioning on television is the National Working Party for Captioning (NWPC).  FACTS provides financial assistance to the NWPC and participates in its meetings. 

At all networks, executives at senior levels have responsibility for researching new trends and processes for captioning and liaising with distributors and producers to ensure all feasible opportunities are explored. 
1.2
Digital
The Television Broadcasting Services (Digital Conversion) Act 1998 (DCA) requires metropolitan stations to commence broadcasting in digital by 1 January 2001.  The transition to digital will be very costly to the industry.  The capital expenditure for commercial broadcasters is estimated at $500 -$750 million in the first five years of the simulcast period.  Those are very conservative figures and were based on exchange rates prevailing in mid-1997; virtually all of the equipment will be sourced from abroad.

In considering the imposition of costly captioning requirements on broadcasters regard must be paid to the unavoidable costs associated with the transition to digital.

Under the legislation, for a period of at least 8 years, commercial free-to-air broadcasters will be required to transmit to the public two separate television signals, one in analogue the other in digital.  At this stage, the method of transmitting captioning information as part of the digital signal has not been determined.

1.3
Overseas Jurisdictions

The experience of Canada, the UK and the US are useful in considering what is reasonable and practicable in the Australian context, although the populations in those countries are much bigger.

Canada
In March 1995, the Canadian Radio and Television Commission imposed on large stations a requirement to close caption a fixed percentage of all programming by the end of the licence term (2001-2002).  Local news programming was subject to the earlier deadline of 1 September 1998.  Thus, a 7 year time frame was imposed with respect to the captioning of most programming and 3½ years with respect to news programming. Medium and small stations were subject to less stringent requirements.

US
In the US, where current levels of captioning on free-to-air television are already very high, the FCC has recently imposed requirements for staggered increases in captioning. For new programming there is an 8 year phase-in and for old programming 10 years.  

UK
In the UK, in relation to Channel 3 licensees, the Independent Television Commission  imposed staggered increases requiring a majority of programming to be subtitled by 1998.  Those requirements were revised to 80% of programming in 2004.  Lesser requirements have been imposed with respect to live programming.

Channel 5 Broadcasting was required to subtitle 23% of its service from its commencement in 1997 to at least 50% six years later.

Digital broadcasters must provide subtitling for 5% of programs in year 1 increasing to 50% by year 10.

In all these jurisdictions the phase-ins in relation to general programming have been over a considerable period ranging from 6 years to 14 years.  The most stringent requirement, and the only requirement isolating a program category, is the Canadian requirement for large stations to caption news in a three and a half year period.  The starting point for the requirements has been at very low levels, mainly zero to relatively low proportions (e.g. 23% in the case of Channel 5 in the UK).  In the US the requirements have been phased in very gradually beginning with 1.2 hours per day in the year beginning 1 January 2001.  That gradual phase-in the US has been imposed notwithstanding that in average terms the levels of captioning in the US are very high.

In considering the obligations in these jurisdictions the much higher populations in those jurisdictions need to be considered.  Some of these jurisdictions provide government assistance.

1.4
Cost and Assistance

The industry has and will continue to expend significant resources on closed captioning.  It does not have unlimited resources, particularly as it is faced with increased competition from pay television and new media, as well as digital expenditure.  It has sought ways of defraying captioning costs through sponsorship.  Captions on 60 Minutes are sponsored by Toyota.  Sponsorship has not been easy to achieve as most advertisers see little benefit in promotion of captions because relatively few viewers can or do receive them.  For a period one advertiser took up sponsorship of TEN’s captioning of the series Medivac but that sponsorship was not renewed. 

One-off assistance has on occasion been provided to the industry for captioning by charitable organisations. In late 1997, TVW Channel 7 in Perth adopted close captioning for the hearing impaired on its nightly news and current affairs broadcasts using $56,000 in funding from a WA Lotteries Commission grant to the Deafness Council of Western Australia.  The money was used to purchase the new equipment required and the station carried the recurring costs of the service. The industry welcomes this assistance.

While the Government has offered direct assistance in the sum of $7 million to the national broadcasters, it has offered no assistance to the commercial broadcasters notwithstanding the fact that commercial broadcasters contribute some $180 million per annum to consolidated revenue by way of licence fees.  The industry urges the Government to consider captioning assistance for the industry, particularly in relation to extensive news captioning.  That assistance might be provided directly or by way of an off-set from licence fees.

2.
THE INTRODUCTION OF PRACTICABLE CAPTIONING REQUIREMENTS
2.1 
“As far as practicable”

The expression “as far as practicable” requires the standards to have regard to a range of issues including the timing of the introduction of captioning, exemptions from captioning requirements and the form which captioning takes.

In considering phase-ins and exemptions consideration needs to be given to the significant difficulties in captioning types of programming as explained below.  

Considering those difficulties, in summary: 

· all stations consider that these difficulties should be taken into account in allowing a phase-in of the requirements;

· the Seven and Nine networks consider that there should be specific exemptions for 

· sport;

· programming that is substantially unscripted; and

· music programming and foreign language programming.

· Ten considers that there should not be specific exemptions but that the difficulties of captioning certain types of programming should be taken into account in determining the appropriate phase-in period; and

· regional stations consider that there should be an exemption for their local news programs. 

2.2
Captioning Difficulties

Live Captioning (general)

Real-time captioning involves the use of a stenographer and other personnel to caption programs live-to-air.  The process is labor intensive and expensive.  Problems of live captioning are compounded where the programs are lengthy, as a stenographer can only caption for 45 program minutes before a break is required.  As a result, a program that is live and broadcast for one hour or more will require teams of highly skilled stenographers.  Suitable stenographers are not easy to find.   Stenographers in the captioning context are highly specialised.  Even Hansard stenographers are not necessarily suitable.

The difficulties and expenses are increased if lengthy live programming is broadcast in a number of consecutive time periods (e.g. Commonwealth Games) as well as where the live program is not networked (e.g. the cost of captioning the ALF grand final is allocated across five capital cities; the cost of live captioning the local Adelaide match that is only broadcast in Adelaide falls 100% on Adelaide).  Similarly, where there are local news bulletins, those costs fall on each station involved.

Live Programming Substantially Unscripted

There exist  particular difficulties in the captioning of live, fast moving variety style programming which is substantially unscripted such as the Footy Show, Hey Hey Its Saturday and The Panel. In this type of programming the rapid interplay of conversation, graphic visuals, ad lib and music on an impromptu basis, makes captioning a difficult process, and an extremely expensive one.

Metropolitan News and Current Affairs
The precise scope of a requirement to caption all news and current affairs needs to be carefully examined to appreciate how onerous it will be on stations.  News and current affairs programming comprises a very significant proportion of commercial free to air programming. One commercial network schedules up to six hours each weekday of what might be categorised as news and current affairs.

When it is considered that the ABC has been given $1.75 million per annum just to caption its half hour early evening news, the potential cost implications for commercial networks to caption all news and current affairs in all markets are very serious.

In addition each market produces individual early evening news bulletins.  (The very local nature of Australian news - which results in scores of individual metropolitan and regional news bulletins in a single day  - can be contrasted to jurisdictions such as the UK where the local news bulletins are broadcast to at least millions of people). 

The spread of news throughout the day on commercial television is quite a recent phenomenon. It is costly and not matched by revenue.  Any significant cost increase could inevitably result in sharp cut-backs in off-peak news, and local news.

Sport
Significant amounts of sport are broadcast during prime time by the Seven and Nine networks.  Seven estimates that in Melbourne this year 153 hours of sport (predominantly AFL and tennis) will go to air in prime time hours (this is close to 10% of all prime time).  For Nine in the Sydney area, it broadcast  88 hours of football and cricket last year in prime time.

The Government has recognised the importance of sport to Australians through its support of the anti-siphoning list.  It has also encouraged sport to be played live in the recent proposed amendments to the Broadcasting Services Act 1992 (BSA).  While sports programming is an important part of free-to-air broadcasting, sports rights are expensive and the economics of sport broadcasting are fragile.  Captioning requirements should not act as a disincentive for acquisition of major sporting events.

There is a considerable labour cost and difficulty in captioning sport because of the unusual hours, the multiplicity of some events (e.g. the different AFL matches broadcast in each market on weekends) the length of some events (e.g. cricket matches and tennis tournaments), location, and improvised and sporadic commentary.  Given the visual nature of sport and the high level of ‘on screen’ statistics and other information, the need for captioning is not as pronounced as in other areas of programming.

The difficulties also apply to sport highlights packages where editing happens up until the program goes to air.  In such cases, as a matter of practice, this will require captioning “as live”.

Significant outside sporting events and fixtures have been captioned, for example in 1997 and 1998 the Seven Network captioned the AFL grand final.  This will continue.  However, the exercise is expensive and difficult and should not be governed by regulation. 

Programming Not Networked

Most programming on metropolitan stations is networked.  For programming that is not networked there is a significant additional relative burden in captioning that programming particularly considering that networks may concentrate captioning facilities for the whole network in specific geographic locations.  These local windows of programming may not be viable if captioning is mandated.

Music Programming

In the case of music videos, lyrics can be unintelligible and difficult or impossible to caption.  In the case of programming that is primarily musical or instrumental the benefit of captioning such programming is extremely marginal. That benefit needs to be weighed against the difficulty, where lyrics are involved, of captioning such programming.

Foreign Language

While seldom affecting commercial broadcasters, there is limited utility in captioning programming in a foreign language and programming with subtitles.

Non-Metropolitan Broadcasters

Each week day well over 50 local news bulletins are broadcast in rural areas by local commercial television stations.  These have small local audiences, operate on very tight budgets, and frequently operate at a loss. Many regional stations provide local news as a service to the community with little or no commercial benefit. There are extreme financial and logistical difficulties in imposing captioning requirements on regional news.  This needs to be considered in the context of exemptions.

Some stations produce separate news bulletins for each sub-market in the license area (e.g. WIN Queensland produces six news bulletins).

Others produce a single composite news bulletin for the whole license area.  A few do not carry any local news, just the nearest metropolitan service.

Any significant increase in news costs will result in a decline in the number of news services provided for “sub-markets”, in favour of composite bulletins, as well as a possible decline in the number of composite bulletins, in favour of no local news at all.

There are very few or no people with necessary specialised live captioning skills in many regional areas.

In addition, regional stations will be facing huge additional capital and operational expenditure requirements at the time of the legislative requirements, arising from the introduction of digital television.

2.3
Timed Introduction of Captioning and Exemptions

Timed Introduction

As a general principle, captioning obligations should be phased in.

Those phase-ins are required as a result of: 

· the extent of the obligations in clause 38 compared to current levels of captioning and the cost of fulfilling those obligations;

· the high-level of competition for the free-to-air industry and costs associated with the transition to digital; and

· the difficulties associated with captioning the types of programming described above.
Of the two approaches canvassed in the issues paper, in general terms the better approach is the one which requires broadcasters to increase over time the proportion of captioned material broadcast.  This not only gives the broadcaster some flexibility it also is likely to result in a greater diversity of program types that are captioned during the phase-in period.  However, the Seven and Nine networks consider there is some need to treat particular areas of programming differently.

In the Australian context, the phase-in should be provided over a reasonable period. It should commence at levels sustainable to all broadcasters.  Reasonable phase-ins and flexible starting points are supported by the regulatory arrangements the US, Canada and the UK, as discussed above.  

Exemptions

In the view of Seven and Nine, which broadcasts large amounts of sport in prime time and encourages some local windows in metropolitan prime time schedules, clearly the Government intended that there be recognition of program types which it is practically difficult to caption.  Page 65 of the Explanatory Memorandum provides that “the captioning standards requirement has been formulated in a way which takes into account practical difficulties in providing a captioning service for all program material (e.g. television programs transmitted “live to air”)”.

The issues paper canvases as an option the standards providing criteria against which it is practicable to caption a program.  This option is not workable. There would be too many variables and too much uncertainty in seeking to apply the criteria.  The variety of program types is not so great as to prevent the issues of practicality being determined as part of this review.

Ten's view is that the fact that it is difficult to caption certain specific programs should not mean that all programs of a generic description be exempt from the requirement to be captioned.  Rather, the difficulty of captioning programs should be recognised in the total amount of programming that is practical to be captioned from 1 January 2001.  Adopting this approach will provide each broadcaster with the flexibility to respond to viewer demands in the early years concerning the programs that are captioned.  No general exemptions for specific types of programs would need to be granted.

2.4
Proposals

All stations agree to caption all Australian drama in prime time from 1 January 2001.  FACTS proposes that the standard provide that all Australian drama in prime time be captioned from the commencement of the requirements on 1 January 2001.

Seven and Nine Proposal

The Seven and Nine networks consider the phase-in should be approached in two stages in respect of the following programming.  More extensive phase-ins are proposed for news and current affairs out of prime time and non-networked programming recognising the relative difficulties and expense of captioning this type of programming.

Prime time Programming (other than non-networked programming):

End 2001
60%

(including all Australian drama)

End 2002
80%

End 2003
100%

Non-Networked Programming (other than News) and News and Current Affairs out of Prime Time

End 2005
100%.

This would mean nearly all prime time programming would be captioned by the end of 2003, with two years extra leeway for a limited category of programming.

Seven and Nine consider that there should be specific exemptions for programs where captioning is not practicable:

· sport;

· live programming which is substantially unscripted.  

They also consider music and foreign language programming should be exempt, although there is very little of this programming on commercial television 

As discussed above, an exemption for difficult and costly sports programs, which are highly visual in nature, would allow the broadcasters to concentrate on captioning more verbal programs at an earlier point in time.  Sports coverage is dependent on outside broadcast facilities, is primarily live, and comprised of unscripted sporadic and ad lib commentary.  It is not practicable to caption programs such as Hey Hey its Saturday where there is rapid interplay of ad lib vocals and music with graphics.  

Ten Proposal

The approach advocated by the Ten network would see not only at least 60% of certain program types being captioned from the end of 2001, but 60% of all programs, irrespective of their type, being broadcast with captioning in prime time from the end of 2001.  This requirement would not be dependent on the types of programs that a broadcaster chose to broadcast in prime time.  In recognising the numerous difficulties in captioning all different types of programs, Ten proposes that at the conclusion of each of the following years at least the following percentages of programs must be captioned:

2001
60%

(including all Australian drama)

2002 70%

2003 80%

2004
90%

2005 100%.

Regional Stations

Regional stations consider that a complete exemption from the requirements is necessary in relation to regional news.  Regional stations will be making supplementary representations in this respect.

3.
OTHER ISSUES

3.1
Definition of news and current affairs programs  

As we understand it, the legislation is intended to ensure that news coverage is made available to the deaf and hearing impaired.  While at some stage, licensees hope to caption all broadcasts, it would be onerous to oblige than to do so now.  

News and current affairs programs must be defined to avoid inclusion of programs which may contain news and current affairs elements but which also contain lifestyle, magazine, infotainment programming.  News comprises reports of recent events and situations and information not previously known. Current affairs comprises reports on current and topical issues.

The following appropriately defines a news or current affairs program:

A program produced by journalists comprising wholly or mainly news or current affairs reports.

Where traditional news bulletins form part of programming that is lifestyle, magazine or infotainment in nature then it accepted that there would be a requirement for the bulletin itself to be captioned, despite the expense this involves for some licensees.

In relation to newsbreaks and news flashes there needs to be recognition that there may be exceptional circumstances where closed captioning is not possible as the news flash may be ad lib and caption staff may not be available.  The current proposed draft of the FACTS Code of Practice provides that licensees should when broadcasting emergency, disaster or safety announcements provide essential information visually, whenever practicable. This should include relevant contact numbers for further information.

3.2
Enhancements 

The issue of the application of captioning requirements to program enhancements is not raised in the issues paper but needs to be addressed.  The digital legislation allows a commercial licencee to broadcast programming that is incidental and directly linked to the main program.  The Government has allowed free-to-air broadcasters to enhance their programming as long as this does not conflict with the prohibition on multichanneling and subscription services.

In the early years, take up of receivers capable of receiving a digital signal will be limited.  Given the limited number of viewers and the uncertainty at this stage of the options that broadcasters will take in relation to enhancements, it is not appropriate to impose captioning obligations on program enhancements.  Indeed, the imposition of such a requirement could result in broadcasters not experimenting fully with enhancement options.

3.3
Presentational Issues
It is not appropriate for presentational issues to be the subject to regulation.  To the extent that standards are appropriate or desirable it is a matter best dealt on a self- regulatory basis.  At this early stage in the development of captioning services in the Australian market (beyond the ACC and the Seven network), standards should simply be monitored and any obligations should extend no further than requirements that the captioning be accurate, co-ordinated with on-screen activity and legible.  

As discussed in detail below, the current proposed redraft of the FACTS Code of Practice deals with a number of issues relating to the broadcast of captions.  We do not consider it necessary at this stage for Code to address closed captioning in any further detail. 

It would be anti-competitive for consideration to be given to mandating the ACC’s proprietary approach.

3.4
Relationship to Code of Practice

The current proposed redraft of the FACTS Code of Practice provides as follows:

Closed Captioning for Hearing Impaired and Deaf People

1.13
Licensees should:

1.13.1
ensure that closed captioning is clearly indicated in station program guides, in press advertising, in program promotions and at the start of the program;

1.13.2
exercise due care in broadcasting closed captioning, and ensure that there are adequate procedures for monitoring closed captioning transmissions;

1.13.3
provide adequate advice to hearing-impaired viewers if scheduled closed captioning cannot be transmitted.  If technical problems prevent this advice being provided in closed captioned form, it must be open captioned;

1.13.4
when broadcasting emergency, disaster or safety announcements, provide the essential information visually, whenever practicable.  This should include relevant contact numbers for further information;

1.13.5
endeavour to increase the amount of closed-captioned programming, in consultation with organisations representing hearing-impaired and deaf viewers, and having regard to closed-captioned programming provided by other broadcasters;

1.13.5.1
Subclause 1.13.5 does not apply to a station which is subject to a legislative requirement with respect to the provision of closed-captioning programming.

These clauses have been expanded from the current version of the Code to incorporate material previously circulated to stations as mandatory guidance to supplement the existing code and to take into account submissions by captioning organisations and others.  Once the regulatory requirements of DCA are in operation, the Code provisions relating to increases in captioning will cease to operate (proposed clause 1.13.5.1).  We  consider that it would be confusing and counterproductive to seek to deal with issues relating to the amount of captioning required  in both legislation and the relevant codes of practice.

3.5
Television set decoders

While the focus of consideration has been on the supply side, consideration needs to be given to ensure that viewers who want to take advantage of closed captioning can do so without significant additional expense. In Australia there exists no requirement that television sets contain appropriate decoders.  As a result, viewers must either purchase a separate (and expensive) decoder, or choose one of the small number of sets - mostly high end European sets - which are sold with built-in decoders.  This means that relatively few Australians have ready, inexpensive access to captions, and that there is accordingly little interest by advertisers in sponsoring closed captioning of programs.

By comparison, the US Congress in 1990 required all television sets with screens of 13" or larger to have the capacity to decode closed captioning.  There is a similar requirement in the UK. 

FACTS considers that there should be a compulsory requirement that both analogue and digital receivers contain decoders or appropriate chips to receive captions.

We consider that a compulsory requirement is desirable, particularly in relation to the manufacture of digital sets and set-top boxes.  By imposing an insignificant extra cost to the manufacture of standard sets, it is possible to greatly increase the access of the hearing impaired public to the closed captioned material that is broadcast.

4.
EXTENDING OBLIGATIONS BEYOND PRIME TIME AND NEWS AND CURRENT  AFFAIRS
The Issues Paper raises the issue of audio description.  It also canvasses extending captioning requirements beyond prime time and news and current affairs.   In FACTS’ view these proposals go beyond what is both permissible or appropriate. 

4.1
Audio Description

In proposing to consider the issue of audio description for the blind and vision impaired, the review goes beyond the boundaries contemplated by Parliament.  The legislative requirement in requiring a review to be conducted as to whether any amendments of Part 4 of the Schedule should be made clearly envisages that the review will relate  to the subject matter of the issues dealt with in Part 4.  Clause 38 of Schedule 4 of the BSA provides for the determination of standards in relation to the captioning of television programs for the deaf and hearing impaired. Audio description is not captioning or related to it.  The connection between the two is that they provide a means of making television more accessible to those with a disability.  That is not, however, what clause 38 is directed to and the connection does not authorise consideration of audio description as part of this review.  

As a matter of law, consideration of audio description as part of the review process is neither contemplated or authorised by the BSA.

As a matter of good policy, any canvassing of the issue of audio description should take place is a wider sphere than a review process directed towards the transition to digital, which is limited to the free-to-air context.  It is an issue that needs to be addressed in relation to all electronic media.

4.2
Extension beyond prime time and news and current affairs

Similarly, it is inappropriate in this context, to be raising for consideration extension of captioning requirements beyond those contemplated in the BSA.  The BSA requires that the standards require captioning of all programming in prime time and all news and current affairs in and out of prime time “to the extent practicable”.

The issues paper, however, raises a number of issues which go beyond the limits of those requirements, including:

· increasing captioning requirements beyond prime time and news and current affairs out of prime time;

· specifying types of programs to be captioned; and

· extending the limits of prime time.

In relation to the first two matters there is no scope provided in clause 38 for extension of the requirements in these ways.  While clause 38(5) allows for the definition of prime time to be altered by prescription, this appears to be prudent drafting rather than a requirement for, or invitation to, review the appropriateness of the 6pm-10.30pm boundaries of prime time.

The reviews should not revisit fundamental issues unless there are compelling reasons to suggest that the policy decisions of Parliament are misplaced or unworkable.  We do not consider the framework of clause 38 to be either.

The obligations required by clause 38 will require significant effort and expense on broadcasters and will increase the levels of captioning for the benefit of the deaf and hearing impaired. Parliament has determined that the boundaries of clause 38 constitute the appropriate legislative limit of those additional burdens, at least in the short to medium term.

4.3
Clause 38 in free-to-air context only

Another reason why the review should not canvas the extension or revisiting of the boundaries of clause 38 is the limited context in which closed captioning obligations are being imposed in the BSA.  They are being imposed only in the context of programs on free-to-air television.  The issues paper indicates that the review process will not canvass issues associated with the captioning of subscription television broadcasting services, videos, advertising or sponsorship.

This limitation is itself an argument against widening the scope of the review to beyond the paramaters proposed by Parliament.  Any widening of the issues need to take place in the context of the imposition of captioning requirements on all video media. 

While we accept the need to develop standards within the clause 38 framework, it is inappropriate that consideration of extension of those requirements take place in the context of a review relating to the transition to digital by free-to-air television.  Further policy examination of closed captioning issues must take place in the context of all video media.  In particular, closed captioning requirements should apply equally to Pay TV as it does to free-to-air.

4.4
Other video media, particularly Pay TV

While commercial free-to-air television is making real efforts at considerable cost to make its services available to the hearing impaired, the same cannot be said of the other media, particularly Pay TV.  

In the next few years 30% of Australian households will have subscribed to Pay TV.
  Yet, according to the Australian Caption Center, Pay services currently caption none of their own services.  That means the only Pay services that are captioned are the captioned free-to-air programs that Pay retransmits to its subscriber.  And only recently has Pay actually included the captioning information as part of the retransmitted signal, a situation over which the free-to-air stations have no legal control.

Not only has the Pay TV industry failed to make its own contribution, regulatory requirements do not apply to Pay services. FACTS finds this exclusion irrational and discriminatory.   In the US, legislative or regulatory requirements are directed at both free-to-air and subscription services, as they should be in Australia.

Given the limited application of clause 38 there should be no consideration of extension of its boundaries in the context of this review.  The same argument applies to the issue of audio description.
�	Deutsche Morgan Grenfell “Media Analyst’s Handbook”, 9th edition, 13 February 1998.
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