Review of Issues relating to Commonwealth Interactive Gambling Act

Submission

1.1 I adopt and endorse the submission made by Urban Seed, the VLGA, CAPP and ICGTF forwarded to you on 1 May 2003, save for an area of clarification as set out in 1.2 herein.  Rather than unnecessarily re-stating what is contained in that submission, I set out a number of additional matters for consideration in the review process.

1.2 Section 3.3 of the submission from Urban Seed et al makes reference to the Effect of Existing Regulations.  I wish to make it clear that I do not support the exemption in the current legislation as they are inconsistent from a public policy objective of the legislation - to obviate the negative social impacts brought about by online gambling.  Further, an across the board prohibition of online gambling would be much easier to apply and enforce (particularly in the context of Section 69A and any future regulations) rather than in a legislative scheme with exemptions that appear to be ad hoc and/or opportunistic.

2. I attach a ‘Dissenting Statement’ that I made jointly with my Parliamentary colleague the Honourable Angus Redford MLC dated 4 October 2000 in relation to the Second Interim Report of the Select Committee on Internet and Interactive Home Gambling and Gambling by Other Means of Telecommunication in South Australia laid on the table of the Legislative Council and ordered to be printed on 4 October 2000.  By way of a précis of that Statement:

2.1 There is significant community concern over the impact of existing forms of internet gabling in Australia, with electronic gaming machines accounting for between 65 %– 80% of problem gamblers.  Some 70% of Australians believe gambling does more harm than good (in South Australia the figure is 85%) and 92% of Australians do not want to see any more gaming machines.

2.2 The preferred course in relation to interactive gambling is to have a Commonwealth/State co-operative approach.  

2.3 I have serious concerns about the means used to expand South Australian TAB services, including telephone credit card betting and telephone betting that does not require interaction with an operator, and its new internet gambling service.

2.4 The Productivity Commission’s Report on Australia’s Gambling Industries sets out that some 290,000 Australians have a significant gambling problem, each affecting at least five others.  Based on the Productivity Commission’s findings some 10% of all Australians are directly affected by problem gambling.

2.5 The sanctioning of internet/interactive home gambling by governments risks causing significant expansion of gambling addiction in the community, together with all the attendant social and economic costs.

2.6 The onus on demonstrating community benefit of the legislatively sanctioned internet/interactive home gambling regime must be on the proponents of those forms of gambling.  There is a lack of evidence that there is such an overall community benefit; on the contrary, all the evidence points to internet/interactive home gambling affording, in the absence of a framework of prohibition, an opportunity for many thousands of South Australians to be adversely affected.

2.7 One argument put by those in favour of a regulatory regime for Internet/interactive home gambling is that such a regime will afford an opportunity for State Governments to obtain taxation revenue from these activities.  They argue that in the absence of such a regime, there would be a significant drain of State taxes going to other jurisdictions.  With respect, this argument is simplistic, illusory and shallow, given that the very nature of cyber gambling means that an operator licensed in a particular jurisdiction can shift to other jurisdictions simply and cheaply.  The prospect of a provider establishing a significant customer base with the ‘seal of approval’ that licensing brings only to ‘pull up stumps’ to another (lower taxing) jurisdiction will bring the notion of competitive federalism to a level of absurdity not previously contemplated.  The ‘if we don’t regulate it, we will miss out on State taxes’ approach is, by virtue of the very nature of cyber gambling, a mirage.  

2.8 There is a fallacy on the part of those supporting a regulatory regime for interactive gambling that regulation will in some way ensure that online gamblers will remain loyal to ‘regulated’ sites despite unregulated sites offering games at better odds (because of a non-existent or lower taxation regime), or games that are faster and more ‘exciting’ (and in all likelihood more addictive), being games the regulatory authorities would not authorise. 

2.9 The view that proponents for interactive gambling have put that it would be too difficult and too expensive a task for banks to be involved in the voiding of unauthorised gambling transactions should be rejected.  By empowering the consumer to void the transaction, the difficulties alluded to by those in favour of interactive gambling, would not be an enormous task on any analysis. 

2.10 The proponents of the regulatory model have all indicated that legislation to license and regulate interactive based gambling should contain strict harm minimisation and player protection measures.  No-one has suggested a means by which such regulation can be monitored or enforced.  Such measures may be illusory and can amount to misleading the public.
3. I attach a copy of the evidence given by the Australian Bankers Association to the Select Committee referred to for your information, I draw to your attention the evidence of the Association that (in the context of giving consumers the right to void a transaction):   

If the community is given a right that is exercisable in those circumstances, of course we would recognise it and are quite happy to do so.  That is what the law of the land provides.  There is no equivocation on that.  We would be very concerned about transferring the cost of detecting, identifying and policing financial services for a whole range of legitimate consumer activities. 

4.1 In relation to the social and economic costs of gambling in South Australia recent major studies have lent empirical support to community concern over the growth of gambling and its negative effects.

4.2 In a report by Dr. Paul Delfabbro of the University of Adelaide (prepared for the Independent Gambling Authority in South Australia) entitled The Distribution of Electronic Gaming Machines (EGMs) and Gambling-related Harm in Metropolitan Adelaide (November 2002), reference is made to the issues of accessibility and problem gambling, and the unabated growth of gambling opportunities.

4.3 I believe it is reasonable to propose, as a result of Dr. Delfabbro’s research and report, that despite the prediction (over a number of year by the poker machine industry of market saturation, with the further industry argument that such saturation obviates the need for legislative restriction on EGMs (in capping legislation), that in fact increase of accessibility has lead to a continuing increase in gambling losses and with it problem gambling.  The potential for online gambling, and its inherit accessibility in Australian homes and mobile telephone (as well as easy access of funds to gamble with via credit cards) poses a most serious risk  of exponentially increasing gambling losses and problem gambling in Australia.  

South  Australian  adults  are  currently  losing  over  $500  per  annum  on  EGMs  and  this amount is twice the amount that was being lost 6 years ago in 1996. 

The  current  density  of  EGMs  in  the  Adelaide  metropolitan  area  is  estimated  to  be between  10  and 11  EGMs  for  every  1000  adults  (with  a  median  of  8).  In an average-sized SLA with a population of 16,000, this represents approximately 160 machines or 4 venues with the maximum venue-cap of 40. 

There is a very high correlation between the density of EGMs in SLAs and net revenue (or the amount lost).  The  number  of  EGMs  was  also  very  highly  correlated  with  the number of venues.  

There is no evidence that the growth in EGM revenue is slowing. Net revenue (or losses) in statistical Local Areas with the highest density of machines appears to be growing at the same rate as areas with lower EGM densities. Thus, there is no apparent evidence of a ceiling effect, at least when analyses are conducted at the SLA level. 

Overall,  the  results  of  this  study  provide  support  for  the  notion  that  a  greater  geographical concentration or availability of EGMs appears to be associated with greater gambling losses and  a  higher  prevalence  of  problem  gambling.  For  this  reason,  the  results  suggest  that  the current  freeze  on  EGM  numbers  appears  to  be  justified.  Despite the fact that people will spend more on EGMs even when the number of machines is held constant, the data clearly show that the addition of new machines to metropolitan SLAs only serves to exacerbate the magnitude of losses. 

4.4
Another significant report is that of the South Australian Centre for Economic Studies titled The Impact of Gaming Machines on Small regional Economies Released in August, 2001.  Among its findings are the following:
Expenditure per adult on all forms of gambling was $650 in 1999 while the

Australian average was $874 per adult;

Gaming expenditure as a proportion of household final consumption expenditure was 2.9 per cent in 1999 (Australia, 3.5 per cent); there are 11 machines per 1,000 adult persons in South Australia, there are 50 venues per 100,000 persons expenditure per machine averaged $37,045 in South Australia in 1999.
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Source: Productivity Commission, Liquor and Gaming Commission, ATO, and ABS calculations SACES.
The costs of problem gambling are felt at an individual, family and social level. In this respect, the Productivity Commission (1999) identified the following costs of problem gambling. At the individual level, the cost of problem gambling is demonstrated by depression, anxiety, ill health and suicide which include costs related to attempted suicide and thoughts of suicide. These impacts flow directly from the financial and relationship problems caused by problem gambling. In turn, those costs that affect problem gamblers (depression, anxiety etc) may also affect family members. The

Productivity Commission estimates that 7.3 people, including work colleagues, are adversely affected by every problem gambler. Based on latest prevalence data which indicates that there are approximately 23,000 problem gamblers in South Australia (CPSE, 200127), and the Commission’s estimate, this implies that around 168,000 South Australians experience adverse effects due to problem gambling, but are themselves not problem gamblers. Further impacts on family members may be felt in terms of poverty, domestic abuse, and ultimately, family breakdown which results in the emotional and financial costs of divorce.

Aside from the problem gambling related costs of gaming machines identified by the Productivity Commission, the other main costs of gaming machines include the leakage of taxation revenue from the region (discussed in the previous section) and diversion of consumer spending from other local businesses. As was argued several times in the literature review, that other retailers have suffered a decline in retail activity in not a negative impact of gaming machines as it reflects shifting consumer expenditure patterns which are a factor in all dynamic economies. However, to the extent that gaming machines give rise to problem gamblers who spend excessive amounts on gaming machines due to their irrational/addictive behaviour, then these expenditures which have been diverted from other spending activities can therefore be treated as a cost of gaming machines. Such diverted expenditure may in fact be very large; for example, the Productivity Commission estimates that 42.3 per cent of all gaming machine expenditure is accounted for by problem gamblers.

Table 4.14

Estimated Number of Problem Gamblers Based on

Productivity Commission Prevalence Rates

Provincial Cities - 1999
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5.1 The Submission of the Urban Seed et al sets out an approach for blocking and voiding online gambling transactions.

5.2 Giving consumers the right to void transactions should be set out in clear and unambiguous terms in the legislative framework (rather than the current position where consumers have to rely on common law and principles of statutory interpretation).  However, the primary responsibility should be placed on the financial sector to block such transactions.

5.3 In any event, consumers should be made aware of the ability to void such transactions by way of an extensive Commonwealth Government advertising campaign.  (I am not suggesting that anything like the funds spent for the Commonwealth’s GST ‘Unchain My Heart’ campaign would need to be expended!)  I am concerned that there are many Australians who are currently losing significant amounts money, bet through their credit cards, on illegal online Casino transactions, and as a consequence they and their families are suffering severe disruption and hardship.  A constituent that sought assistance from me several months ago for tens of thousands of dollars in gambling debts on an overseas online casino was not aware of her rights to void the transaction.  In that case, following further assistance from a financial counsellor the bank involved (the constituent’s credit card provider) agreed to charge-back the transactions on her credit card.  

5.4 I note that there has been discussion of the purported difficulty in applying Section 69A and any future regulations to block unauthorised transactions on credit cards given that the Commonwealth legislation exempts a number of forms of online gambling (particularly TABs).  Whilst not necessarily accepting such arguments, an alternative approach would be to restrict credit card transactions for authorised bets.  For instance there could be a requirement for funds to be placed in TAB accounts before bets can be made, rather than being transferred from a credit card.

5.5 Easy access to credit is a significant factor in bringing about, accelerating or exacerbating gambling addiction, and the Commonwealth has the power to regulate such transactions.
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MEMBERS:


Hon. R.I. Lucas MLC (Chairman)


Hon. P. Holloway MLC


Hon. A.J. Redford MLC


Hon. G. Weatherill MLC


Hon. Nick Xenophon MLC
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WITNESSES:


STEPHEN CARROLL, Director, and IAN GILBERT, Director, both of Australian Bankers' Association, level 3, 56 Pitt Street, Sydney 2000, called and examined:


462
THE CHAIRMAN: Thank you for making your time available. I am not sure whether you are familiar with proceedings of the South Australian Parliament in terms of its select committees. If I can give you a little detail, everything you say will be taken down and recorded as part of the Hansard evidence. Copies of the transcript will be provided to you in the coming few days for you to make any corrections if there are errors in transcription. If you could return those to the secretary of the committee as soon after that as possible, that would be appreciated. We are in open session. Thousands of people can come and listen to your evidence should they choose to do so. At this stage we have two representatives of the media, so we are on public record. It is possible, should you choose to do so at any stage, to seek to go in camera and off the record. If the committee agrees with that request, we can go off the record, in camera, and members of the public and the media would be removed from the audience at that stage. It is fair to say that it is the committee's preference that we stay as we have during the duration of the hearings, in public forum, but there is that option should you choose to endeavour to take it up.




In terms of this morning's proceedings, we will be relatively informal. It is fair to say there is a diversity of views in the community, in the Parliament and on this select committee which will be evident to you over your brief period with us. There is a lot of interest in this particular area of the committee's hearings. A lot of previous evidence has touched on the issue—depending on the particular perspective—of interactive gambling, as to how you might control it. In particular, some members have been most interested in the possible role of banking and finance, the control of credit, so there will be a lot of questions in relation to that. At the outset, do you wish to make an oral presentation or statement to the committee?



MR GILBERT: Yes.


463
THE CHAIRMAN: We are fairly informal. I will allow some questions. If you think your presentation is being unnecessarily diverted, I will ask members to restrict questions except for clarification. If you are comfortable with being diverted and going down every burrow that we find, that is fine. With that, over to you for your oral presentation.



MR GILBERT: Basically I have a brief opening set of remarks just to position our role in all of this. The Australian Bankers Association has a membership of 26 banks authorised to operate in Australia, including the four large banks and most of the retail banks in Australia. With assets of over half a trillion Australian dollars and about 16 million customers, the banking industry is a major competitive sector of the Australian economy, and increasingly a key generator of economic growth and wealth. ABA's mission is to further its members' interests in public policy issues and in the development of industry standards and protocols. We believe that the growth in the banking industry has been a product of consistent economic reform and deregulation which began with the floating of the Australian dollar in the early 1980s. As a general approach, ABA advocates non‑regulatory responses as alternatives to legislation to achieve economic and social objectives.




ABA supports the Federal Government's approach to regulation generally. That approach is based on the assumption that competitive market forces deliver greater choice and benefits to consumers. If government does see the need for intervention, there is a range of regulatory alternatives available ranging from self‑regulation right through to legislation as the final resort. If government intervention is necessary, ABA supports an approach which ensures national uniformity. National uniformity is an aid to compliance. It prevents regulatory arbitrage and reduces both compliance costs and consumer uncertainty. ABA is aware of suggestions that gambling on the internet and by other means of telecommunication could be controlled by regulatory intervention into the means of making payments for gambling transactions. Perhaps to put that a little in context, in Australia every month, there are about 90 million electronic funds transfers either by the use of a credit card or debit card (debit card through the EFTPOS system) in favour of merchants. The value of these transactions each month is in the order of $6.5 billion. Of these, credit cards account for about 38 million transactions totalling some $3.5 billion.




For banks and other card issuers to introduce systems to effectively identify and block card initiated transactions made in favour of on‑line gambling institutions would be an enormous and costly exercise. It would involve extensive computer programming including the ability to distinguish payments to authorised gambling and gaming institutions from those operating on‑line. That said, ABA appreciates the invitation and opportunity to assist this committee in this important inquiry. To the extent there are questions the committee has that we cannot answer today, we will be pleased to take them on notice and respond in writing at a later time.


464
THE HON. NICK XENOPHON: You may be aware of the Prime Minister's statement last week in his media release and press conference when he said the commonwealth has a direct responsibility in relation to the use of internet in gambling, and it was his preference that the commonwealth ban internet gambling, and the commonwealth would be looking at the feasibility of banning internet gambling. Do you accept, further to his remarks to social costs, that the ABA has a key role to play in achieving those objectives, or are you simply saying it is all too difficult from your point of view?



MR GILBERT: I believe that the Prime Minister was basing his comments on the Productivity Commission report that was released. I have been through parts of that report. It is an extremely large report. I have not looked at the whole of it. The theme that seemed to be coming from that report was that prohibition is not a particularly sensible way of regulating problem gambling behaviour and that the approach that seemed to be favoured was more of a managed liberalisation approach—the approach where there would be a multifaceted set of arrangements including what the report describes as palliative measures, encouragement for self‑help and referral to agencies for assistance, the warning of the hazards of transacting on‑line over the internet to other countries—a package of arrangements that could deal with the problem and not drive it underground. That seems to be the thrust coming from the Productivity Commission report. Should the national government choose to ban it altogether, that is its decision.


465
THE HON. A.J. REDFORD: What power would it have to do that?



MR GILBERT: I am not a constitutional lawyer.


466
THE HON. A.J. REDFORD: One power is its banking power. I do not know that the federal government has power to ban gambling per se, but it can probably exercise its jurisdiction through the use of the banking power. It might be its only option. Do you have any comment about that?



MR GILBERT: It has powers with respect to banking other than state banking under the constitution. I would think it would be a fairly serious measure for a government to take to impose upon the banking industry a restriction on the types of activities that ordinary customers who do not have problems could undertake in a civilised society. I think the Prime Minister's suggestion of an all‑out ban, if the ban was based on the banking power—and I am not sure that he actually said that in his statement—would need careful consideration because of the sort of precedent that that might set.


467
THE HON. NICK XENOPHON: Going back a step in terms of how credit card transactions work, that is something that other members of the committee may be interested in, because you may be aware of the US National Commission's report on gambling where its suggestion in terms of affecting internet gambling transactions is to look at the banking powers and in particular the credit card transactions to give the gambler the right to void the transaction, to repudiate the transaction. So, if we could step back a bit, would you give us some sort of overview as to how transactions work between say the issuing bank and the acquiring bank, the merchant, and the customer? I would find that useful, and I am sure other members would as well.



MR GILBERT: If you look at a credit card transaction, there is a package of legal relationships within the system in the way it operates. If you start at the merchant end, the merchant enters into a credit card merchant facility agreement with his or her bank, and that bank is generally called the acquiring bank because it is the bank that acquires the credit card transaction in the first place.

##2
468
THE HON. A.J. REDFORD: What information is disclosed when they make that agreement?



MR GILBERT: In terms of what?


469
THE HON. A.J. REDFORD: If I am a merchant and I enter into an agreement with an acquiring bank, what information do I give to that bank?



MR GILBERT: General information concerning the nature of the business, who the principal players in the business are and whatever that acquiring bank felt it wanted to know about that merchant to provide it with that merchant service agreement.


470
THE HON. A.J. REDFORD: What do they normally ask? Do they ask about the nature of the business?



MR GILBERT: They would obviously want to know the nature of business being conducted.



MR CARROLL: They need to know the type of business and the way in which the business works from the perspective of whether or not there is a degree of risk in terms of whether the business can meet its obligations.


471
THE HON. NICK XENOPHON: Are there different categories of merchants? Is there a merchant ID system or a SIC code?



MR GILBERT: I do not know. I can take that question on notice and get a specific answer for you, but there are classifications of the types of merchants and how one might classify transactions with those merchants. But, as I understand it, they are broad categories.


472
THE HON. A.J. REDFORD: What happens after the merchant enters into an agreement with an acquiring bank?



MR GILBERT: The merchant is then able to offer a Visa facility, for example, to customers, and the acquiring bank is the recipient of credit card payments for that merchant in the credit card system. The next package of contractual arrangements is at the other end of the transaction, the cardholder end. The issuing bank, the one that issues the credit card, is not necessarily the same bank as the acquiring bank—it is the customer's own bank. There is a commercial relationship between the customer and the issuing bank in respect of the credit card. There are terms and conditions which govern the use of that credit card; in fact, a lot of those terms and conditions are governed by the uniform consumer credit code because of the nature of the credit facility attaching to the card. There is a separate package of contractual legal relationships governing the relationship between the consumer and the issuing bank and between the merchant and the acquiring bank separately. There is another set of contractual relationships between the customer and the merchant, that is, the contractual relationship, consumer to merchant, to buy goods or services. The credit card is basically the means of effecting the payment for those goods or services.




There is a fourth set of relationships, that is, where the acquiring bank and the issuing bank belong to a scheme such as Visa or Mastercard where they contract with all other members of the scheme to abide by clearing and processing rules that are established by the scheme to manage the flow of transactions passing through the system. So, to cut a long story short, a cardholder initiates a credit card transaction in the merchant's terminal, the merchant's bank seeks an authorisation request from the cardholder's bank, the cardholder's bank sends that authorisation back to the acquiring bank and, effectively, the merchant is in the position of receiving a guarantee of payment for that transaction. This all happens in a matter of seconds. No money has changed hands, but there is a transaction and a guarantee affecting it. That is all routed through the scheme operator, be it Visa or Mastercard. It handles the messages and diverts them to the appropriate entities. So, it is a fairly complex set of arrangements in terms of both legal structure and operation.


473
THE HON. NICK XENOPHON: Is there an association of scheme cardholders? Are there protocols in place as to how transactions take place?



MR GILBERT: There are scheme rules for Mastercard and Visa and for what other schemes operate. I have not seen the rules. They are private contractual rules between the participants within the system. They set standards for processing the whole electronic framework and standards and degrees of inter‑operability for the transaction to flow smoothly.


474
THE HON. P. HOLLOWAY: Are they national or international rules?



MR GILBERT: Mastercard and Visa tend to group themselves into regional areas. Australia is in the Asia‑Pacific region. As I understand it, the US has a different infrastructure. It is a simplicity of management of the schemes. I do not know whether it is a single system fully integrated globally.


475
THE HON. P. HOLLOWAY: What about if there is a casino operating in a country that might be outside normal jurisdictions, say, the Cayman Islands? Are there any special constraints in relation to the operation of cards there? Does your system cover those sorts of locations?



MR GILBERT: This is a proprietary system run by Mastercard and Visa—not the banks as such. As far as I am aware, it is the same all over; the same rules apply.


476
THE HON. A.J. REDFORD: The information that would be passed when a transaction takes place would be quite substantial. If I buy a widget, firstly, the information that is passed to my cardholder bank is my name, who I am dealing with, what I have bought and how much I have paid, because all those bits and pieces appear on my statement.



MR GILBERT: They identify the merchant, you, the card number and the amount. I am not so sure that the actual item being purchased is identified electronically.


477
THE HON. A.J. REDFORD: Can you check that?



MR CARROLL: The information flow does not include the type of product or service. It might include a general characterisation of what the merchant's point of business is, but obviously a merchant could provide a range of different products.


478
THE HON. A.J. REDFORD: I understand that if I lose my card my maximum liability is about $50.



MR GILBERT: If you report it, yes.


479
THE HON. A.J. REDFORD: There is no maximum.



MR GILBERT: The terms vary, but the basic rule is that if you lose your card or realise you have lost your card you should notify the loss. You could potentially be liable until that time. If there are transactions on your account which you have not authorised, you are entitled to go to your bank and have that charge back.


480
THE HON. A.J. REDFORD: How does that process work?



MR GILBERT: If you are claiming one of two things: either that the transaction you entered into was not authorised by you or that you did not get the goods and services which you bargained for in making that credit card purchase. On complaining to the bank that issued the card to you, that bank can charge back that transaction to the acquiring bank when it passes that debit reversal through to the merchant.


481
THE HON. A.J. REDFORD: If I am a consumer acquiring gambling services, why can I not ring the bank and say, `That was an illegal transaction,' so that the bank, only on complaint, can use exactly the same approach, given that there is a legislative regime that these transactions are illegal?



MR GILBERT: The scheme rules as they currently apply do not cover the legality of transactions. The charge back rules within the schemes are designed to ensure that when consumers use their credit cards they can be confident that, if some fraudster gets hold of the card and commits them to an unauthorised transaction or if the supplier at the other end of the contract for the acquisition of goods or services does not meet their obligations, they have that right to charge back.


482
THE HON. A.J. REDFORD: In the widget transaction the merchant wears the loss because the banks can argue that the merchant did not check the signature properly, I assume. That is why the merchant wears the loss. If in fact a provider of a service is providing something that is illegal, surely it is not beyond the capacity of the bank upon complaint to reverse that transaction?



MR CARROLL: What about if you take it out of the internet context and talk about, say, selling a carton of cigarettes to a minor who has the use of a credit card because their parent provided that. Would that result in a legitimate charge back? Probably not.


483
THE HON. A.J. REDFORD: Under your current rules.



MR GILBERT: The bank is not a party to the purchase contract. The bank is simply providing, under a separate contract unrelated to that, a means of paying that.


484
THE HON. A.J. REDFORD: If you accept that gambling in every state in this country, unless it has been specifically approved, is illegal, there is an argument that, if the bank has any specific knowledge, it is aiding and abetting an illegal transaction.



MR GILBERT: We do not have the legal expertise to deal with that type of issue. With respect, that is a fairly technical legal question.


485
THE HON. A.J. REDFORD: I would be interested if you have any views on that, because I can engage in this sort of activity in my lounge room. Under our current legislation this is an illegal activity, but it is happening with increasing frequency because no‑one knows how to tackle the issue. One option in terms of tackling it has been the Kyl response in the United States. Do you have any comments about the Kyl response to this?



MR GILBERT: The Kyl response as I understand would effectively require the finance industry to do what I outlined in my opening remarks, that is, have the ability to identify transactions in a large volume transaction environment and intercept and stop payments to unlicensed or unauthorised gambling institutions whose names may or may not be indicative of the type of business they conduct and whose names could change from time to time. It would be an extremely laborious and expensive exercise, and there would be all the follow up handling of the dispute by, presumably, the offshore operator.
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486
THE HON. A.J. REDFORD: But there is another option, and that is to require the banks to reverse it only upon complaint by the consumer. In that context, the consumer generally would complain only if the consumer lost. The bank would reverse the transaction, and the providers of these gambling services over the internet very quickly would either go out of business because they were smart, or they would go broke because they would only finish up paying out, with an informed consumer group, and because there would be a lack of confidence in the transaction that would eliminate internet gaming altogether. Do you have any comment?



MR GILBERT: As I said before, the current scheme rules of the card schemes do not envisage charge backs on that basis. If one were to introduce such a scheme, it would have to have a legislative protection in it for all the players in the scheme.


487
THE HON. A.J. REDFORD: The banks would not consider doing it voluntarily (and there are a couple of licences, I know, in some parts of this country), as a matter of being a good corporate citizen, holding one of those rare 26 licences that have been given to your members.



MR GILBERT: The issue is that that would put them in breach of international scheme rules. The scheme rules determine the basis on which charge backs will occur, and if a bank did that in good faith and having regard to its particular concerns about what might be happening out there in the world of gambling, it would put itself in breach of the scheme rules.


488
THE HON. A.J. REDFORD: I must say that I find it a little disturbing that no government wanting to look at this (forgetting about the merits one way or the other of what you have just said) can do anything about it because of some private international arrangement entered into with other financial institutions. One might look at that from the perspective of saying that the banks are bigger than government, and the banks are telling governments what to do. I find that a bit concerning.



MR GILBERT: No, the issue was whether a bank could voluntarily do this. I am saying that it could, but it would immediately place itself in breach of rules which it has agreed to abide by contractually.


489
THE CHAIRMAN: Are these rules legal agreements?



MR GILBERT: Yes, they are contractual.


490
THE CHAIRMAN: You are talking about a binding legal agreement?



MR GILBERT: Yes, and it binds all the members to each other and to the scheme itself—a multilateral agreement.


491
THE HON. A.J. REDFORD: The banks would not consider doing it voluntarily: they would only respond to some legislative initiative, preferably from a federal government.



MR GILBERT: Banks do not voluntarily and wilfully seek to break contracts.


492
THE HON. A.J. REDFORD: But the question is: do banks voluntarily seek to facilitate illegal transactions?



MR GILBERT: The question is whether they have the capacity to know whether something is legal or illegal at any particular point in time. If government was disposed to legislate in this area and deal with these contracts, some fairly difficult private international law issues would arise as a result of that legislation about where these contracts with schemes are actually made— which law applies to them to govern those relationships. There is a range of issues like that that would need to be looked at fairly carefully.


493
THE HON. A.J. REDFORD: If I am entering into the transaction sitting in my living room at home, commonsense would dictate that I am having a transaction in my living room at home. I am a lawyer, and I understand that lawyers can play these games, but commonsense would dictate that. The question is: what can we as a community do if the community is of a mind to ban these sorts of transactions, or certainly not to approve them? What can we do to prevent the growth and the explosion of the use of this sort of gambling, which avoids all sorts of other mechanisms that we have established with respect to our other gambling codes—for example, age limits and various other things—and what options do we have in terms of dealing with it? Unfortunately, the banking system is sitting there right in the middle of all this.



MR GILBERT: We are. Can I clarify something? I think we might have been talking about two different things a moment ago. When we are talking about legislation giving a person the right to go to a bank and the bank having to recognise that right to charge back, but for that legislation, the bank would be in breach of its contract with the scheme rules. I was not referring to the issue of consumer gambling from home: this is under a totally separate contract with an unauthorised gambling institution. A state could simply pass a law that it is illegal for all its citizens to gamble on line.


494
THE HON. A.J. REDFORD: It is.



MR GILBERT: To gamble on line?


495
THE HON. A.J. REDFORD: It is not approved: therefore, it is illegal.



MR GILBERT: It is illegal for the consumer to do that?


496
THE HON. A.J. REDFORD: Yes. But no‑one can catch them—it is a bit hard, unless we had a policeman in every lounge room. So, the question is: if that is the legislative policy, what other means do we have available to us to enforce that existing policy—ergo, that is probably why you are here.



MR GILBERT: I am probably not qualified to speak. I was intrigued by chapter 18 of the Productivity Commission's report on this issue and the approach that it seems to be recommending, which is to do with controls based around licensing or approving gambling institutions, which meant that that left a whole lot of institutions that were not approved. The market for those types of services would sort out very quickly which one you would rather go to—a supervised, licensed institution that has certain requirements to observe in its licence conditions, or something that is offshore and distant and, really, unknown, and certainly not licensed or approved in any way. I found that approach attractive given the concerns of the Productivity Commission about the issue of prohibition, or rendering illegal per se, because its concern was that it would simply drive it underground and that people will find alternative ways of doing it.




In terms of the development of payment systems in this country, we are not very far away from credit cards being old hat as a payment mechanism and people moving into the digital cash environment, where they can buy cash in digital form from a financial institution, which they can store on their own computers, totally remote from their bank account and totally remote from any clearing system, and they can transact with any merchant in the world that accepts reciprocally that type of value in terms of payment for goods and services.


497
THE CHAIRMAN: Is that e‑cash?



MR GILBERT: Yes. There are a number of institutions in Australia trialing that system at the moment. But it will not be long before transactive credit cards will be old hat. I think there are some very interesting statistics in this Productivity Commission report about how many homes in Australia have computers and where that will go and who are the key users of them,


498
THE HON. A.J. REDFORD: Your comment a little earlier, `Let the market sort it out,' does concern me. A number of witnesses who have appeared before the committee have said that you cannot ban it, and there is a school of thought here that is, therefore, you can regulate it. My question (and it has never been satisfactorily answered) is: if you cannot ban it, how on earth can you regulate it? What is to stop people from shifting to other jurisdictions at the flick of a switch, once they have established a foot in the marketplace, which can avoid paying legitimate taxes to governments, avoid responsibilities for problem gamblers and avoid problems with under age gamblers, etc.? They are all requirements on the part of those who provide those services in the traditional form. Do you have any comment about that?



MR GILBERT: I probably do not have enough knowledge across the spectrum that you covered. However, I go back to what the Productivity Commission said—that a managed, regulatory approach to this is far preferable to a total prohibition.


499
THE HON. A.J. REDFORD: But that is a policy decision. It concerns me that all the professionals involved in this seem to have made a giant leap in logic and that there has been no proper public debate about whether or not we should or should not have this. Everyone has just moved straight into, `Let us decide how we are going to regulate in a regulatory form.' There has been no public debate: it has all occurred behind closed doors amongst the upper echelons of our community. That is what concerns me about that last comment—that we should regulate because we cannot ban. That debate has never happened in this country.



MR GILBERT: I was not advocating that you cannot ban. I am saying that, by banning, you will drive it underground.


500
THE HON. A.J. REDFORD: But you could argue that with respect to murder: we ban murder, so we drive it underground. People are not open about those sorts of offences. We have probably driven armed robberies underground by making them illegal.


501
THE HON. P. HOLLOWAY: Earlier you talked about the rules of scheme and the obligation on credit providers under the international scheme. What about the obligations that you require of a card holder? Surely part of the requirement is that they are obliged to abide by the law in whatever jurisdiction they are in. Is that part of the requirement?



MR GILBERT: I think compliance with the law is a given. I do not know that one needs to contract with someone to the degree that they will comply with the law, because they have to comply with the law in any event. I do not think that the terms and conditions of my credit card contract speak of compliance with the law.


502
THE HON. P. HOLLOWAY: You have said that the difficulty would be that if the banks were to repudiate some agreement they would be in breach of their international obligations. But if the transaction was one where the credit card holder had breached his obligations in the first place, does that not change the situation?



MR GILBERT: It depends how you identify the relationships, from the legal point of view, within the transaction. In fact, what is happening is that the financial institution is advancing credit to its customer so the customer can pay for the particular goods or services. The financial institution is not paying, in the real sense, from its own money, a gambling establishment: it is the consumer's money that has been borrowed by the consumer and paid. The bank simply provides a process for that to occur. In that sense, they are not a party in the transaction. They have not entered into an illegal contract.


503
THE HON. P. HOLLOWAY: But what would happen if the police or a security intelligence organisation were to come to a bank and say, `We suspect that an illegal activity is taking place'? It may not be gambling: it could be laundering drug money, gun running, or anything like that. Suppose one of those organisations says, `We want your cooperation to track transactions through this account.' What is the response of the banking industry in that situation?



MR GILBERT: We receive many of those requests. Because of the peculiar legal duties of banks to their customers, they have a duty to keep in confidence the affairs of their customers. Banks invariably require some form of formal legal process to produce information or to be able to rely on statutory provision, such as the taxation legislation, where they are obliged, under due process, to provide that information. They cannot simply give it away without the consent of the customer.


504
THE HON. P. HOLLOWAY: If gambling were illegal, the banks would be happy to provide evidence to prosecute someone, if I understood you correctly, but they would be loath to intervene in the transaction that consummated that illegal act. Would that be a fair summary?
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MR GILBERT: Banks do not pry into the actual transactions of their customers. It is simply a medium for the movement of money that facilitates completion of that transaction. This duty of confidentiality is implied in every banking customer contract, and it has existed in common law for 150 years. As the committee would know, privacy legislation is being drafted by the federal government which will allow investigation agencies access to records held by organisations in spite of any duty of confidentiality where those requests are made under appropriate authority and process.


505
THE CHAIRMAN: Are you able to explain the sort of pilots that are being conducted in Australia at present and where the committee might be able to get more information on e‑cash? Can you share with us what you know about e‑cash?



MR CARROLL: St George Bank has set up an e‑cash type product and service, and there is ample information on the internet site about that trial. My understanding is that it is a closed trial in that the merchants who are willing to transact with e‑cash are also customers of the St George Bank. So, St George knows both parties to the transaction in the sense that it is the merchant acquirer and also the issuer, whereas with the card schemes you can have differences between acquirers and issuers, so you do not necessarily know both sides of the transaction.


506
THE CHAIRMAN: In simple terms, as a customer of a bank, what would I have to do to make an e‑cash transaction with a merchant?



MR CARROLL: With St George Bank you can basically acquire your e‑cash over the internet and then transact over the internet.


507
THE CHAIRMAN: What would I have to do?



MR CARROLL: As a St George customer, you would log on using your internet banking product and, through that product, you would be able to acquire e‑cash.


508
THE CHAIRMAN: So they would transfer down a computer line to my terminal $1 000 in cash or the equivalent thereof?



MR CARROLL: I am not 100 per cent clear on the detail of that. In the case of the St George bank, I do not know whether that transfers down and is stored on the hard disk of your computer. You can then use that value to transact with a list of merchants that St George has approved and who are willing to use e‑cash.


509
THE CHAIRMAN: If I buy a widget overseas and the money is for the merchant as part of this scheme, what is the difference with the credit card and, from the merchant's viewpoint, why is it called e‑cash rather than a credit card arrangement?



MR CARROLL: They are cleared funds; the value goes through straightaway. Going back a step, the St George example is with the only domestic merchant at this stage.


510
THE CHAIRMAN: Some of the international references to e‑cash say that payments will be irrevocable. In relation to internet gambling, one of the experts was saying that the whole world is moving on in this whole debate of credit cards with e‑cash. His view—and it is only one lawyer's view; we know that that may not be shared by a range of other lawyers around the world—is that the whole issue of uncollectable debts, for example, becomes an argument of the past, as payments under the e‑cash system are irrevocable. Is that your understanding of where the e‑cash technology is heading, or do you see a way of its being able to be revoked?



MR CARROLL: It is like cash; once the value is transferred you cannot get it back.


511
THE CHAIRMAN: Will your charge back systems and all the things we have talked about—international agreements, legislation, and so on involving e‑cash—be the way of the future if technology is proved up?



MR CARROLL: Obviously, the attractiveness to the merchant is that it would reduce the number of charge backs they would be exposed to. So it would help them manage their risk to charge backs more effectively.


512
THE CHAIRMAN: In terms of international expertise on e‑cash, does the Bankers Association have somebody with greater knowledge than you regarding e‑cash, technology and what is being developed around the world in this area, or do you have access to information that you would be able to provide to us in writing later in relation to e‑cash and where this is heading?



MR GILBERT: We could because a couple of commonwealth regulatory bodies are interested in these developments not only for the legitimate use but also for money laundering issues, and those sorts of things. We can point you in the right direction and provide some names.


513
THE CHAIRMAN: Could you provide information and leads to whom the committee could turn in relation to Australian expertise? We would appreciate your corresponding with the committee on that matter. In relation to the legal issues, you raised these agreements, and you said that there would be significant issues. Obviously, that would be raised with any endeavour by a parliament in terms of legislation in the area. You have highlighted that you are not a lawyer.



MR GILBERT: I am a lawyer but I am not practising.


514
THE CHAIRMAN: You are not a legal representative of the banks then?



MR GILBERT: No.


515
THE CHAIRMAN: Are you able to take up the invitation to get some further advice on this area from people who are practising in the area and who represent banks or the Bankers Association and correspond with us on some of the issues that you believe this committee ought to be aware of in terms of a move down that path?



MR GILBERT: I gather you mean in relation to scheme rules like those applying to Visa and Mastercard.


516
THE CHAIRMAN: In your transcript you said it would raise a number of significant legal issues. We would be interested in hearing the exact nature of those. What issues ought this committee be aware of, should it choose to go down a particular path? I accept that today you are not in a position to do that. I am asking you to take up an invitation to see what further advice you could provide to the committee.



MR GILBERT: It may be that the schemes themselves would be more able to provide that information.


517
THE CHAIRMAN: We would appreciate it if you could give some contact points that would assist our staff. We would also appreciate anything further from the association or the constituent banks that would be useful as well.


518
THE HON. NICK XENOPHON: Following on from what the Treasurer has said about e‑cash, you have said that you could still reduce the number of charge backs. Does that not imply that there must be certain protocols in place for the clearing of the transaction to take place because, in a sense, if there is a case of fraud in relation to the use of e‑cash or digital cash, you would still be able to void the transaction?



MR CARROLL: It would not be a charge back arrangement. With regards to fraud or those sorts of issues, it comes back to the sort of situation you have with cash. Whatever you can do with cash, you could do the same sort of thing with e‑cash.


519
THE HON. NICK XENOPHON: It is not quite like cash; it is not as though you are physically handing over cash. A sequence of steps still takes place before the e‑cash gets into the hands of the merchant.



MR CARROLL: Yes, but the e‑cash can move around very quickly. So, it does not ever stop anywhere.


520
THE HON. NICK XENOPHON: The person who has the e‑cash actually has to deposit cash in there. It is not in the system of using credit; it is distinct from a credit card?



MR CARROLL: It is not credit.


521
THE HON. A.J. REDFORD: But there could be credit?



MR CARROLL: Yes.


522
THE HON. A.J. REDFORD: It will be about as popular as a fully drawn advance which blew onto the scene and then disappeared. We will wait and see.



MR CARROLL: It is not a fully drawn advance. If I have funds in credit in my account, I can purchase e‑cash. Then all I have to do is convert them into e‑cash and then just transact using e‑cash.


523
THE HON. A.J. REDFORD: It is just a sophisticated EFTPOS.



MR GILBERT: Yes, except that the cash is detached from the account. Once you have converted your dollar from e‑cash and moved it out of the trading environment, it is no longer there. It is a bit like a reloadable Smartcard. It has a relationship with your account. Once you go out into the community and start using the money, it is gone.



MR CARROLL: If you lose it on your computer, you have lost your cash.


524
THE HON. NICK XENOPHON: In the sense of being protected from fraud, as distinct from using a credit card, there is a greater risk to the consumer, is there not?



MR CARROLL: The consumer is not operating in an environment where he has that protection of being able to use charge backs.


525
THE CHAIRMAN: You have the same risk as taking the cash out of a bank.


526
THE HON. NICK XENOPHON: Further to what the Treasurer has said, there would be a distinction from a consumer's point of view with a credit card. There are some mechanisms in place for a charge back, and you would not have the same degree of mechanism or protections available with e‑cash in terms of consumers voting with their feet.



MR CARROLL: The sort of example I could imagine with a credit card example would be a better method of payment for the consumer than using e‑cash in that the consumer could be somewhat naive about what they are doing in making their purchase in an on‑line environment, and they might acquire something that they did not intend to acquire. However, that is what the merchant described it as. There is some sort of process of going back through and sorting out that transaction. However, if the consumer uses e‑cash, he would not be able to challenge that transaction.


527
THE CHAIRMAN: Are the banks doing the equivalent of slashing their wrists over e‑cash? If the money is taken out in an electronic form of cash and the consumer is just taking it out, surely the merchant fees and all those sorts of things will disappear, or do the banks and the schemes somehow manage to get their money from somewhere else?



MR GILBERT: I do not know the various contractual relations. We are basically talking about trialing it at this stage. There is still a fair way to go in terms of finalisation.


528
THE CHAIRMAN: In theory, the capacities in which banks have to make charges to consumers in the system over e‑cash are fewer?



MR GILBERT: Possibly so.


529
THE CHAIRMAN: Therefore, banks would have to increase their fees on the bits they do control?



MR GILBERT: I will not comment on that, except to say that there is no cross‑subsidisation.


530
THE CHAIRMAN: We are not inquiring into the banking industry. You might think so, but we are not.
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531
THE HON. NICK XENOPHON: You mentioned that you had seen the charge back rules. Are you in a position to give this committee a summary of those rules, since it seems to be a pivotal issue?



MR GILBERT: As far as I am aware the charge back rules govern unauthorised transactions or transactions that are claimed to be unauthorised and transactions where the goods or services bargained for were not provided, so it was either the non‑provision of goods and services or that they did not meet what they were represented to be. Those are the only two circumstances of which I am aware under which charge back operates.


532
THE HON. NICK XENOPHON: Are you in a position to provide us with a copy of those rules?



MR GILBERT: I do not have a copy. It was a long time ago in a former life as a lawyer that I saw them. The schemes themselves hold those provisions and they would have to provide them if you asked for them.


533
THE HON. NICK XENOPHON: But the ABA is part of the scheme?



MR GILBERT: The member banks are but the schemes do not share the content of their rules with all and sundry.


534
THE HON. NICK XENOPHON: But it is a contractual arrangement between the banks and Visa and Mastercard. You are here representing 26 banks: you have contractual arrangements with Visa and Mastercard. Is there any problem with providing a copy?



MR GILBERT: I will ask for a copy of the charge back rules.


535
THE HON. NICK XENOPHON: Going a step back before charge back you mentioned that, where authority has been given for a transaction, surely that is the first step. Is there not a clearing house mechanism for the transaction to be finalised so that there is a period of time for the acquiring bank and the issuing bank to complete the transaction? There is a window of opportunity with any transaction?



MR GILBERT: There is a real time process, so the merchant knows at the point of sale that the transaction will be completed if the person who has used the card has adequate credit, that it is a valid card and that that person's name is attached to that number. It is authenticated and done in a minute. On the next day the actual processing of the value chain starts.


536
THE HON. NICK XENOPHON: So it takes a day or so to clear it?



MR GILBERT: No, the putting into effect of the exchange of value occurs on day two, day one being the authorisation and day two the processing of it. The merchant's bank account is credited with the money on day two and the call is made on the cardholder's bank to pay and on day three the cardholder's account is then debited with the transaction once all the other parties have finished.


537
THE HON. NICK XENOPHON: So there is a window of opportunity for there to be a cooling off period for the transaction, in a sense?



MR GILBERT: There are three distinct days on which particular events occur. I am not sure how you are suggesting the intervention takes place.


538
THE HON. NICK XENOPHON: If a customer has just lost $1 000 on the Cayman Island Casino they may contact their issuing bank within a matter of hours or minutes and say, `I have done this; it is deemed to be an illegal transaction; and I want you to ensure the transaction is not completed.' That must be more practicable than a charge back?



MR GILBERT: It is effectively introducing a third class of charge back. Now we that have the case of `it is a gambling transaction to which I choose not to be bound,' it is effectively a third level of charge back. That currently is provided for in the scheme rules. If a law was made to impose that additional charge back right, that could occur initiated and activated by the consumer going to the cardholder institution. The question I raise is that I am not sure where these scheme rules contracts are, formed and what the governing rules of those contracts are or whether there are several, depending on the regions in which the participants are paying. It is something about which only the schemes themselves could inform the committee.


539
THE HON. NICK XENOPHON: So you cannot tell us whether the law is applicable to the scheme rules, and whether the laws are subject to the laws of Guatemala or the Cayman islands?



MR GILBERT: I do not know.


540
THE HON. NICK XENOPHON: Can you tell us what the applicable jurisdictions are for the scheme rules?



MR GILBERT: I would have to rely on the schemes to tell me. This is information that is probably better obtained directly from the schemes themselves. You need to contact Mastercard, Visa or both. They have a greater knowledge of the way the flows work, the relationships of the parties and the rules that govern, or even those relationships than we do sitting outside those relationships. The association is one step removed from that. You would get a much clearer picture of what can and cannot be achieved and what can be done in the window from the scheme operators themselves.


541
THE HON. NICK XENOPHON: You said earlier that to try to prohibit internet gambling would be an enormously costly exercise in terms of software, compliance and so on, but if the policemen of the scheme were the punters who had done their dough that would be a much simpler and more cost effective scheme?



MR GILBERT: Clearly. I was talking of the banking institution having to develop software systems that were capable of identifying or discriminating between gambling institutions and gambling institutions that operated on line and transactions conducted on line. That would be quite sophisticated.


542
THE CHAIRMAN: How would the banks distinguish? If I lost $1 000 on the Cayman Islands with a company that provides a range of services including gambling and I ring you up and say, `I have just spent money with the ABC company on the Cayman Islands,' you may have broad classifications of what companies do but it may not be very specific. When I say that I have just lost $1 000, which I allege was on internet gambling, will not the banks want to satisfy themselves, before they write it off, that I actually lost the money? How would they do that?



MR GILBERT: The complaint is lodged by the cardholder with the cardholder's issuing bank. That bank immediately without question would go through a small quizzing exercise to ensure that it is not embarking on a wild goose chase. It will notify the acquiring bank that there has been a claim of either an unauthorised transaction or goods as delivered, and that then starts a process whereby the merchant's account is debited and an investigation is undertaken as to whether or not what the cardholder is saying is correct. At the end of that process a judgment is made about whether it was authorised or unauthorised. That will be decided between the scheme players.


543
THE HON. A.J. REDFORD: What happens if there is a disagreement?



MR GILBERT: Most charge backs effectively are completed in favour of the customer. A few are reversed because it is so very difficult for the merchant to challenge it. The merchant has built a level of charge back into his figures and you would expect one or two in the course of conducting business and that is one of the risks. It is like taking cheques that bounce.


544
THE HON. NICK XENOPHON: I imagine a protocol would be in place so that the customer who queries an illegal on line casino transaction could say, `This is the website—you can see in terms of the charging mechanism that this is the entity I have charged my card to.' Would you want to see that in terms of evidence?



MR GILBERT: That is something I would need to speak to the banks about to get a clearer picture. That would be something which I presume legislation would cover.


545
THE HON. NICK XENOPHON: Presumably if there is an illegal transaction that can be voided. Are you aware of any cases involving banks directly—the scheme, Mastercard or Visa—where that has been challenged?



MR GILBERT: I am not aware.


546
THE HON. NICK XENOPHON: Can you find out for us?



MR GILBERT: We are talking of two different contracts: the contract with the banks through the provision of credit (a perfectly legal contract) and the contract that has been attacked (an illegal one between the gambler and the gambling institution).


547
THE HON. NICK XENOPHON: Is not the ABA concerned on behalf of its members that it may be aiding and abetting illegal transactions in the absence of any specific legislative authorisation in any of the states and territories? I am referring to Lasseter's Casino for those who live around Alice Springs where it is legal. Has the ABA considered that it may be aiding and abetting transactions that are illegal?



MR GILBERT: The member banks would certainly have looked at that issue in terms of customers' activities and I am confident that they have satisfied themselves that they are within the law.

##6

548
THE HON. NICK XENOPHON: But it has never been tested?



MR GILBERT: I do not know of any cases that have occurred, no.


549
THE HON. A.J. REDFORD: Section 50 of our Lottery and Gaming Act provides:


(1) All contracts or agreements . . . by way of gaming or wagering shall be void.

Indeed, it provides for agreements under section 50A as follows:


(1) A contract or agreement for the payment of a debt incurred for the purpose of gaming or wagering (being a debt that is to the knowledge of the creditor incurred for that purpose) shall be deemed to have been made for an illegal consideration.

I would invite you to consider it and not give an opinion on the run as to whether or not the banks are indeed as we speak placing themselves at risk as a consequence of those two provisions in the Lottery and Gaming Act.


550
THE CHAIRMAN: I understood you to say earlier that there are a range of other circumstances where citizens may well be committing illegal acts and using credit cards. One of you highlighted someone with a credit card who might be under age and purchasing cigarettes. There might be other examples where citizens could well be committing illegal acts of which your constituent banks may not be aware of?



MR GILBERT: Absolutely.


551
THE CHAIRMAN: How could a bank distinguish arrangements where someone under age was committing an illegal act?



MR CARROLL: It is an interesting issue. They would have to know that the user of the card was a certain age and whether or not the goods that the user of the card was purchasing were illegal or not. It is a lot of information to which I am not aware the bank has access.


552
THE CHAIRMAN: In your previous evidence you said that the widget that the Hon. Mr Redford is talking about is actually outlined in the transaction. You do not necessarily know what the product or service is that is being purchased, so on that basis you would not know if it was cigarettes or a bottle of coke?



MR GILBERT: Certainly. It would be just goods. I am not sure that even that amount of information is transmitted electronically. The name of the establishment, the identity of the card holder and the actual encoded information that is on the back of the card is transmitted for the purpose of gaining and authorising a response from the card holder's bank back to the merchant's acquiring bank to validate the transaction.


553
THE HON. A.J. REDFORD: In the last 12 months I have been getting Visa and Amex statements that differentiate between whether I buy cigarettes or petrol at a service station. I have them in my office.



MR GILBERT: I have seen statements that classify transactions into whether they are restaurants or service station, but I am not sure that the ones I have received from the charge card company that I use actually describe the goods themselves. They describe in a broad category the type of retail outlet I went to and then, under that category, the name of the retail outlet and the amount.


554
THE HON. A.J. REDFORD: I know from my own experience of being involved in a number of criminal cases as a lawyer that that information is quite readily available—that the authorities can determine precisely what is purchased at a point in time from a given service station.



MR GILBERT: Do you say it can be?


555
THE HON. A.J. REDFORD: Yes. I have had a client who spent some time in gaol as a consequence of that information being able to be ascertained.



MR GILBERT: From a credit card voucher? 


556
THE HON. A.J. REDFORD: And from the banking institution itself. That information is available.


557
THE CHAIRMAN: I presume someone had to make an inquiry and follow it up with a court case and nail the person eventually. It is what is available immediately so you can distinguish. The question is, are banks aiding and abetting an illegal act, and how do you distinguish that from 90 million transactions a month? How do you require banks with the sort of information coming across their desks or screens to determine which ones are illegal and which are legal? 


558
THE HON. A.J. REDFORD: It is arguable under section 50A of the act, if I write to every bank saying, `You deal with all these people listed, and they provide a gambling service,' to suggest that the creditor did have knowledge and therefore the contract to pay that debt by the issuing bank would be voidable under existing legislation. That is what I want you to have a look at.



MR GILBERT: If that were the case, there is no problem in South Australia.


559
THE HON. A.J. REDFORD: Absolutely. If that is the case, we will be able the tell all those people in South Australia who are gambling on the internet that they can get their money back and the banks will fully cooperate as a consequence of section 50A of our legislation.



MR GILBERT: I think there are comparable provisions in other states' legislation. There is provision certainly of which financial institutions would be aware and on which presumably they would have taken their own advice.


560
THE HON. A.J. REDFORD: I look forward to seeing what they have to say.


561
THE HON. NICK XENOPHON: Further to what the chairman said about 90 million transactions, you do see a clear distinction between a gambler who has lost money taking a proactive role to contact the bank, and the banks themselves having to be policemen of the scheme? 



MR GILBERT: Absolutely. If the community is given a right that is exercisable in those circumstances, of course we would recognise it and are quite happy to do so. That is what the law of the land provides. There is no equivocation on that. We would be very concerned about transferring the cost of detecting, identifying and policing onto the private sector, which is simply providing financial services for a whole range of legitimate consumer activities.


562
THE HON. NICK XENOPHON: Just to clarify the ABA's point of view, you will provide us with details of the charge scheme, which jurisdictions apply to the scheme arrangements, and further details of the emerging e‑cash product for digital cash? 



MR GILBERT: I think we should be able to, or at least give you the names of the people to contact in relation to that.


563
THE HON. NICK XENOPHON: You will be able to give us your view in terms of the ABA's position or the individual banks' position with respect to the international law of broader jurisdictional issues? 



MR GILBERT: That depends on what currently applies in the scheme rules.


564
THE CHAIRMAN: You will have the benefit of the Hansard transcript. There are a number of indications you have given about information to try to follow up. Are there any concluding comments that you want to make? 



MR GILBERT: We have covered a whole lot of payment issues. There are fairly conventional means of payment to these institutions as well, such as cheques, bank cheques, money orders that you buy from post offices, and presumably folded notes in the mail. For every door that is shut, ingenuity creates another open door.


565
THE CHAIRMAN: Thank you very much for your willingness to attend today's hearing and your willingness to respond with your best endeavours to the questions put. We also thank you for your undertakings to provide information in relation to the questions that have been put to you.


THE WITNESSES WITHDREW

.1 DISSENTING REPORT ON INTERACTIVE GAMBLING

OF

THE HON. ANGUS REDFORD, MLC 

THE HON. NICK XENOPHON, MLC

1.
INTRODUCTION
1.1
There is widespread genuine community concern over the impact of existing forms of gambling in Australia.  Associated with that concern (and not specifically confined to the issue of gambling) is a growing sense of frustration (often leading to corrosive apathy) that Parliaments not only fail to reflect community concern, but also fail to attempt to grapple with those concerns by simply not engaging with the electorate on fundamental issues. 

1.2
The Productivity Commission’s final report into Australia’s gambling industries (released in December 1999 by the Prime Minister, the Rt. Hon. John Howard, MP) outlines the magnitude of the social and economic impact of gambling in Australia, and included the following findings:


1.2.1
Australians are the world’s biggest per capita gamblers, losing an average of $760.00 per adult, with losses in excess of $11 billion – double the figure at the beginning of the 1990s.


1.2.2
Australia has 290,000 problem gamblers (2.1% of Australian adults) each losing an average of around $12,000 per year, compared with $650 for other gamblers.  Each problem gambler, on average, impacts on the lives of five (5) others. 


1.2.3
Problem gamblers account for one-third of all gambling expenditure, with the extent of gambling losses derived from problem gamblers varying according to the form of gambling (from 5.7% for lotteries, to 42.3% for gaming machines).


1.2.4
Levels of problem gambling are linked to the level of accessibility and type of gambling products.  Electronic gaming machines account for between 65-80% of problem gamblers in Australia.  


1.2.5
There is considerable public concern about the level of gambling in Australia.  Nationally, about 70% of Australians believe it does more harm than good (in South Australia the figure is 85%) and 92% of Australians do not want to see any more gaming machines.
 
1.3
There has been a noticeable lack of community debate on Internet and interactive home gambling, which seems entirely disproportionate to the level of debate and public participation in South Australia over the introduction of lotteries (which were introduced following a referendum in 1965), the TAB (1966), the Casino (1983) and gaming machines (1992) and a perceived opportunity on the part of the States to expand its gambling revenue.

1.4
The absence of broad based debate is in fact due to both the attitudes of those in the Internet industry (who have a vested interest in the doors being opened on interactive home gambling), and a continuing high level of dependence of State Governments upon gambling taxes (a dependence, albeit aided and abetted by the vertical fiscal imbalance in the Commonwealth/State financial relationship).


1.4.1
The exponential growth of the Internet has left policy makers in the community flat-footed in dealing with the challenges posed by interactive home gambling.  There is an unwillingness bordering on arrogance on the part of some elements of the Internet industry to accept that they ought to be (and indeed are) subject to the law of the land.  There is a ‘wild west’ or ‘frontier’ mentality of some Internet industry participants that they are in some way above the law.


1.4.2
The response of the Commonwealth Government to introduce legislation at a Federal level to impose a moratorium on the development of Internet/interactive home gambling is to be welcomed and should be embraced by all State and Territory Parliaments.


1.4.3
A Commonwealth/State co-operative approach on this issue is the preferred course.  However, we do not accept the view that State Parliaments are powerless to act in the absence of the Commonwealth.  For instance, there are a number of cases in the United States of America where individual States have acted to prosecute individuals who have illegally operated Internet gambling sites, or aided and abetted illegal gambling within that State’s jurisdiction

2.
CURRENT LEGAL FRAMEWORK AND SCOPE FOR REFORM
2.1
In general terms, all gambling in the State of South Australia is unlawful unless specifically approved by legislation.  The principal enabling Acts in this State are the Lottery & Gaming Act 1936, the Racing Act 1976, the Casino Act 1997, the Gaming Machines Act, 1992.
2.2
The relevant provisions of the Lottery & Gaming Act are:-


(i)
Section 49


“No person shall win from any other person any money or valuable thing by fraud or any other unlawful means- 



(a)
in playing at, or with, cards, dice, tables or other games; or 



(b) 
in bearing a part in the stakes, wages or adventures, or in betting on the sides or hands of them that do play; or 



(c) 
in betting on the event of any game, sport, pastime, or exercise. 



Penalty: Division 5 fine or division 5 imprisonment
.”

(ii)
Section 50


“(1)
All contracts or agreements whether by parol or in writing by way of gaming or wagering shall be void. 



(2)
No action shall be brought or maintained in any court to recover any sum of money or valuable thing- 




(a) 
alleged to be won upon any bet; or 




(b)
which has been deposited in the hands of any person to abide the event on which any bet has been made: 


Provided that this section shall not apply to any subscription or contribution or agreement to subscribe or contribute for or to any plate, prize, or sum of money to be awarded to the winner of any race or lawful game.”


(iii)
Section 50A


“(1)

A contract or agreement for the payment of a debt incurred for the purpose of gaming or wagering (being a debt that is to the knowledge of the creditor incurred for that purpose) shall be deemed to have been made for an illegal consideration. 



(2) 

A mortgage, charge, pledge or other security to secure the payment of a debt under a contract or agreement that is deemed to have been made for an illegal consideration by virtue of this section shall be deemed to have been given for an illegal consideration. 



(3)

Any moneys paid in or towards satisfaction of a supposed liability under a contract or agreement that is deemed to have been made for an illegal consideration by virtue of this section and any property taken under, or by way of, a security that is deemed to have been given for an illegal consideration by virtue of this section may be recovered by action in a court of competent jurisdiction.”


(iv)
Section 52
.1 

“No person shall in any public place- 



(a) 

exhibit any implements or articles for unlawful gaming, in order to induce or entice any person to engage in any unlawful gaming; or 



(b) 

by any fraudulent act or device, cheat any person. 



Penalty: Division 5 fine or division 5 imprisonment.”


(v)
Section 56


“No person shall, for fee, commission, or reward, share, or interest- 



(a)

carry on any sweepstakes; or 



(b)

pay, deposit, or receive any money or valuable thing for or in respect of any such sweepstakes; or 



(c)

give or receive any card, ticket, paper, document, or other thing relating to or in connection with any such sweepstakes. 



Penalty: Division 6 fine. 


(vi)
Section 60; and 



“No person shall, unless authorised by any provision of this Act- 



(a)

in any public place bet or offer to bet by way of wagering or gaming; or 



(b) 

in any public place get up or take part in any sweepstakes; or 



(c) 

publish or cause to be published in any public newspaper or by circular, any advertisement inviting the public to subscribe to or take part in any bet or sweepstakes. 



Penalty: Division 6 fine. 



(2)

For a second or subsequent offence the court may in lieu of imposing a fine order that the defendant be imprisoned for not more than six months.”


(vii)
Section 63(2)


(2)

No person shall make a bet with a person if the acceptance of the bet by that person constitutes an offence against subsection (1) of this section. 



Penalty: Division 6 fine or division 6 imprisonment
.”


The definition of “unlawful gaming” are set out in Section 4 is:


“(a)
the playing at or engaging in any game with cards or other instruments, or with money, in or as the result of which game any person or persons derives or is intended to derive (other than in his capacity as a player) any part or percentage of any money or thing played for, staked, or wagered; and 


(b)
any contravention of or failure to observe any provision of this Act, whether that provision relates to unlawful gaming as hereinbefore defined or not.”

2.3
a plain reading of current State legislation makes it clear that any Internet or interactive home gambling in South Australia, conducted by anyone other than the Casino (subject to approvals under its legislation), the TAB or the Lotteries Commission (subject to ministerial approval) is currently being conducted unlawfully.  This view is consistent with the clear intention of successive South Australian Parliaments over many decades.

2.4
Notwithstanding our view, it has been put to the Committee that the application of Section 63(2) of the Lottery & Gaming Act to Internet betting is inconclusive.  In order to put to rest any doubt, we recommend that the Lottery & Gaming Act ought to be amended so that the place at which a bet is taken to have been made on the Internet, for the purposes of South Australian law, shall be South Australia.

2.5
We also recommend that the South Australian authorities who are responsible for the administration of the Lottery & Gaming Act, take all reasonable steps to ensure that the public is made aware of the fact that gaming activity on the Internet is illegal unless it is conducted with the TAB or the Lotteries Commission.
2.6
The Committee also looked at whether or not a resident of South Australia is able to void an Internet/interactive home gambling transaction.  In particular, the Committee considered the application of Section 50 of the Lottery & Gaming Act which states that “contracts .. by way of gaming or wagering shall be void”.  It was suggested that only the credit facility contract itself is the target of Section 50A, rather than each separate transaction effected pursuant to the credit card contract.  The Committee also received advice to the effect that “if a person has made a bet charged to their credit card, and the person dishonestly disputes that they incurred the charge, this could amount to fraudulent conduct”.  We reject that interpretation on the basis that an interpretation of that nature would render Section 50A to be of little or no effect, thereby circumventing Parliament’s original intention in promulgating the section.


“The proposed new section deals with this issue and, in particular, provides that moneys paid in satisfaction of a void agreement, and property taken under a void security, may be recovered."


In any event, Section 50 and Section 50A ought to be amended to remove any shadow of doubt that such transactions are:


(i)
voidable; and 


(ii)
can be reversed at the request of the the gambler.

2.7
We also recommend that the definition of “unlawful gaming” should be broadened so that it includes sports events such as racing, so that it would be unlawful for persons in South Australia to partake in any form of lottery, gaming or betting unless the person conducting the lottery or game, or receiving the bet, is licensed under South Australian law.  We further recommend that Parliament enact provisions which provide that an action cannot be brought to recover a debt where the debt was incurred in circumstances where the debtor was guilty of a criminal offence.

2.8
The recent scandal involving Hansie Cronje and allegations of match fixing should alarm all those in the community that are concerned with the fundamental integrity of sporting codes (particularly cricket and the AFL) being undermined and compromised by the availability of interactive home gambling.  We are of the view that the liberalisation of interactive home gambling could potentially lead to widespread corruption of sporting codes.  
3.
EXISTING FORMS OF INTERNET AND INTERACTIVE HOME GAMBLING BY THE MEANS OF TELECOMMUNICATION IN SOUTH AUSTRALIA’

3.1
In South Australia, the TAB, Bookmakers and Trade Promotion Lotteries already conduct some gambling activity by means of telecommunication.  For instance, a person may send a totalisator bet to the TAB by telegram, telephone or by electronic transfer (including the Internet) of the amount of the bet and South Australian licensed bookmakers may accept bets by telephone or fax if permitted to do so by RIDA.

3.2
Legislation also permits the Lotteries Commission and the Casino to operate interactive/technology based gambling with appropriate approvals. 

3.3
In relation to the forms of gambling referred to in paragraph 3.1, the Hon. Angus Redford, MLC is of the view that the issues arising from that are most appropriately dealt with on a case by case basis within the legislative framework that currently applies to those forms of gambling.  In addition to the approach of the Hon. Angus Redford, MLC, the Hon. Nick Xenophon, MLC, expresses serious concern about the methods used to expand TAB services, including telephone credit card betting, telephone betting that does not require interaction with an operator, and its new Internet gambling service (The Hon. Nick Xenophon proposes to set out in more detail a legislative framework to deal with those products offered by the TAB in the next report).

3.4
We consider there is a clear distinction between, for instance, TAB telephone betting (where contact is made with an operator) and the new forms of interactive home gambling that are potentially on offer by the new and emerging technologies.  The difference is particularly marked with respect to sports betting where, unlike a horse race where a bet is made on a win or place for an individual race, a gambler can gamble almost continuously in the course of sporting match on an endless variety of betting possibilities within that match.  Further, with respect to gaming machine type games made available in the living room of a gambler, the checks and balances that can be available within a gaming venue (for instance, protection of minors, those intoxicated or under a disability) are not available in the confines of the living room.

4.
DESIRABILITY OF REGULATING OR PROHIBITING INTERNET AND INTERACTIVE HOME GAMBLING IN SOUTH AUSTRALIA

4.1
The Productivity Commission’s report on Australia’s gambling industries has set out the extent of the impact of problem gambling on the community – with some 10% of all Australians directly affected by problem gambling. 

4.2
There is a substantial difference between forms of gambling currently on offer, in the form of lottery products, Casino games, electronic gaming machines, and the potential games  that will be available through new and emerging technologies.  

4.3
Given the extent of problem gambling set out in the Productivity Commission’s Report indicates, in broad terms, that the expansion of gambling activity in Australia over the past few years (with a doubling of gambling losses in the 1990's) there is a view that community and welfare organisations are at a ‘saturation’ point in terms of their ability to cope with the negative impact of gambling.  In addition, the level of community disquiet over its broader social impact, together with widespread concern over further expansion of gambling via interactive technology must be considered.  We are of the view that in the absence of compelling evidence to the contrary, the sanctioning of Internet/interactive home gambling by Governments has the risk to cause significant expansion of gambling addiction in the community, together with all the attendant social and economic costs.  We are of the view that the onus on demonstrating a community benefit of a legislatively sanctioned Internet/interactive home gambling regime must be on the proponents of those forms of gambling.  To date, we have not been convinced that there is such an overall community benefit.  On the contrary, all the evidence points to Intenet/interactive home gambling affording, in the absence of a framework of prohibition, an opportunity for many thousands of South Australians being adversely affected.

4.4
There is an obligation on State Parliament to respond to community attitudes and concerns regarding levels of problem gambling, and the risks posed by the new technologies.  As such, it has a duty to act in a decisive manner  to deal with those concerns.

4.5
One argument put by those in favour of a regulatory regime for Internet/interactive home gambling is that such a regime will afford an opportunity for State Governments to obtain taxation revenue from these activities.  They argue that in the absence of such a regime, there would be a significant drain of State taxes going to other jurisdictions.  With respect, this argument is simplistic, illusory and shallow, given that the very nature of cyber gambling means that an operator licensed in a particular jurisdiction can shift to other jurisdictions simply and cheaply.  The prospect of a provider establishing a significant customer base with the ‘seal of approval’ that licensing brings only to ‘pull up stumps’ to another (lower taxing) jurisdiction will bring the notion of competitive federalism to a level of absurdity not previously contemplated.  The ‘if we don’t regulate it, we will miss out on State taxes’ approach is, by virtue of the very nature of cyber gambling, a mirage.  

4.6
We are concerned that Internet/interactive home gambling, unlike gambling available at the casino, gaming viewer, TAB outlets, lotteries outlets and on-track betting provides greater accessibility for minors to gamble via the Internet (or via the emerging digital TV technologies), and in addition, minors will be exposed (even if they are not directly participating in interactive home gambling transactions) to activities that, from a community point of view, are clearly not desirable.  The Australian Hotels Association, for instance, has never ever disputed the position that gaming is an adult activity and games that mimic gaming machines aimed at children ought to be outlawed.  Current South Australian laws make it illegal for minors to enter gaming rooms at hotels and clubs, and to enter the casino.  

4.7
Interactive home gambling, particularly through emerging digital TV technologies, has the potential for enormous intrusiveness in the lounge rooms of South Australians.  As previously stated, the new technologies will allow for 24 hour, 365 days a year betting on sporting events.  A regime that regulates such forms of gambling will inevitably lead to a level of pernicious intrusiveness.  

4.8
There is a fallacy on the part of those supporting a regulatory regime that regulation will in some way ensure that online gamblers will remain loyal to ‘regulated’ sites despite unregulated sites offering games at better odds (because of a non-existent or lower taxation regime), or games that are faster and more ‘exciting’ (and in all likelihood more addictive), being games that regulatory authorities would not authorise. 

4.9 
The Hon. Nick Xenophon, MLC disagrees with the view expressed by those in favour of a regulatory model that as a majority of South Australians gamble without becoming categorised as problem gamblers, then that provides a basis for allowing new forms of interactive home gambling.  He is of the view that current levels of gambling addiction, and its impact on the community, are at unacceptable levels, and that introducing new forms of gambling via Internet/interactive home gambling technologies could lead to a rapid expansion of problem gambling in South Australia. 

4.10
We recommend that the Lottery & Gaming Act be amended in either of two ways.  Firstly, by creating a separate and distinct offence of making a bet on the Internet other than that already legislatively authorised or secondly, amending the definition of “bookmaker” to ensure that the provider of the gambling product is brought within its definition, extending the definition of public place (referred to in Sections 52 and 60) to catch home gambling and amending Section 60(c) so that advertisements on the Internet are caught (if they are not already covered).

5.
FEASIBILITY OF REGULATING/PROHIBITING INTERNET AND INTERACTIVE HOME GAMBLING IN SOUTH AUSTRALIA

5.1
It is clear that for any regulatory model to succeed, there must be effective sanctions for those that operate outside the regulatory framework.  In this sense, the difficulties alluded to by the majority, insofar as prohibition is concerned, are just as pertinent if a regulatory model is adopted, and ultimately promoted.  The majority has been critical of any suggestion that unauthorised gambling transactions can be made voidable (particularly in the case of credit card transactions) on the basis that it would be “a prohibitively enormous task for Banks to undertake in view of the high volume of e-commerce transactions”.  We reject that criticism on the basis that repudiation would only occur at the instance of the consumer.  By empowering the consumer to void the transaction, the difficulties alluded to by the majority, could not be an “enormous” task on any analysis.  Indeed, the Australian Bankers’ Association has drawn a clear distinction between a gambler who has lost money on the internet taking a proactive role to contact the bank, and the banks themselves having to be policemen of the scheme.  The Australian Bankers’ Association has stated in evidence that ‘if the community is given a right that is exercisable in those circumstances, of course we would recognise it and are quite happy to do so.  That is what the law of the land provides.  There is no equivocation on that.  We would be very concerned about transferring the cost of detected, identifying and policing onto the private sector, which is simply providing financial services . 

5.2
The majority also say that technical means of reducing Internet gambling (through means similar to that adopted in the case of child pornography) have not been proven to be completely achievable.  We reject that submission on the basis that notwithstanding the inherent difficulties, they are no different from the challenges encountered by law makers in the late 19th century when confronted with the enormous expansion of global trade.  That scenario did not deter 19th Century law makers from what they perceived as their duty. 

5.3
The proponents of the regulatory model have all indicated that legislation to license and regulate interactive based gambling should contain strict harm minimisation and player protection measures.  No-one has suggested a means by which such regulation can be monitored or enforced.  It is our view that such measures may be illusory and can amount to misleading the public.

� Productivity Commission Table 10.3, Summary, p.14.


� People v World Interactive Gaming Corporation, New York State Supreme Court, 26 July, 1999.


� Division 5 fine $8,000;  Division 5 imprisonment, 2 years.


� Division 6 fine $4,000;  Divison 6 imprisonment 1 year.


� New York penal law 225.00(2)


� Extract Hansard, Hon. C J Sumner, MLC, 23 August, 1983.  (p. 381).





