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SBS thanks the Department of Communications, Information Technology and the Arts for the opportunity to comment on the issues raised in the ACCC’s Report on Emerging Structures in the Communications Sector (“the Report”).

CONTEXT

The Special Broadcasting Service Corporation (SBS) is established under the Special Broadcasting Service Act 1991. The principal function of SBS is to provide multilingual and multicultural radio and television services that inform, educate and entertain all Australians, and, in doing so, reflect Australia’s multicultural society. 

In carrying out this function, SBS provides a national multicultural television network and multilingual radio services to all State and Territory capital cities and some regional centres. In addition to its national analogue television service and radio networks, SBS’ services include digital television and radio services and SBS Online.

SBS currently provides five services (which include multichannelling and datacasting) on digital television. These are: SBS’ main television channel in widescreen, two multichannels (the World News Channel and SBS Essential), and our two Radio services. SBS has plans to provide further multichannels if resources are available.

INTRODUCTION

This submission responds to two aspects of the recommendations made in relation to the longer-term regulatory arrangements for free to air and Pay TV broadcasters: 

(1) the role of public broadcasters in the digital television marketplace, and 

(2) anti-siphoning rules.

SUMMARY OF SBS’ POSITION

(1) Public broadcasters are well placed to incubate new technologies and concepts as a way of developing new business models for digital broadcasting. Any new regulatory framework should reflect this. In this regard, the development of new services could benefit from the relaxation of restrictions on the permitted genres of multichannelling under the current framework;

(2) The anti-siphoning regime remains important as a way of ensuring coverage of significant sporting events on free to air TV. For premier events, this importance should be reflected in the inclusion of these events on the anti-hoarding list.

THE ROLE OF PUBLIC BROADCASTERS IN THE DIGITAL TV MARKETPLACE

SBS agrees with the Report that public broadcasters have an important role to play in the market for digital television services (paragraph 5.2.1). Traditionally, public broadcasters have been content innovators. However, a lesser-known but significant role of public broadcasters more recently has been as developer of new production processes, with flow on benefits to the industry. For this reason, any regulatory change that assists public broadcasters in developing new services will provide indirect but significant benefits for the existing and emerging industry as a whole. 

As a public broadcaster, with a Charter to serve the Australian public by providing diversity and innovation, SBS is well positioned to deliver the new and innovative services sought for this emerging industry, provided it is able to secure adequate funding through Government support and industry partnerships.

SBS has a strong track record in technology innovation through its partnerships with some of the world’s leading edge information technology companies. As a public broadcaster, rather than a purely commercial operation, SBS is uniquely positioned to share the learning from these partnerships with other parts of the industry. 

SBS’ involvement in a wide range of co-operative ventures include the following:

· SBS worked in partnership with Sun Microsystems to develop the first interactive television application for Australian conditions using an internet back-channel. As a result of the learning derived from this project, Sun is now working jointly with all free-to-air broadcasters to develop a common digital electronic program guide.

· In order to create SBS’ two digital multichannel services with no dedicated funding, SBS has had to rely on a high degree of automation. The systems now being used for both the World News Channel and SBS Essential were developed in partnership with a Canberra based consultancy, MediaWare, enabling SBS to put these services to air and for MediaWare to deploy its knowledge from this work in other parts of the industry here and overseas, including the CBS network in the US.

· SBS, along with the ABC, is involved in industry/public broadcaster working groups with representatives from three major consumer electronics suppliers: Phillips, Sony and Panasonic. This collaborative group was formed to undertake research and development to assist with driving the uptake of free-to-air digital television in Australia, separate from the individual commercial interests of the other networks, and to look at the issue of over-the-air downloads for set top box upgrades. From this initial brief, the purpose of the working group has been extended to examine the establishment of a conformance and testing regime for digital TV. The public broadcasters are uniquely able to offer both of the identified major drivers for free-to-air digital terrestrial television, namely HDTV and multichannels. 

Regulators in other markets have not overlooked the public broadcasters. Any policy framework should take into account the significant role of public broadcasting in identifying and exploring the best potential uses of digital television for the public benefit, not just the most commercial uses.

SBS has previously supported the relaxation of genre restrictions for multichannelling as one way to assist in the development of these services.

ANTI-SIPHONING

The anti-siphoning regime was established to ensure that events of national significance would continue to be available free to all Australians. SBS believes this policy objective remains valid (if not more critical in an increasingly competitive market). The anti-siphoning list remains important as a means of ensuring public access to major events. 

In the previous five years, SBS covered the following events on the anti-siphoning list:

· all matches in the 1998 FIFA World Cup Finals played in France. Matches were covered live in full, except those matches played simultaneously with those shown that received delayed coverage in full. Highlights packages were also shown;

· the FA Cup Final in each of years 1995-2003 played in England. Matches were shown live and in full; and, 

· the Australian Hardcourt Tennis Championships in 1996 and 1997, played in Adelaide, Australia. The event was shown live and in full.

· 48 matches in the 2002 FIFA World Cup. All matches were shown live in full, except these matches played simultaneously with those shown that received delayed coverage in full.

SBS strongly believes that these events should be retained on the anti-siphoning list.

In its report to the Minister on 29 June 2001 (released by the Minister on 13 August 2001), the Australian Broadcasting Authority (ABA) made no recommendation for the removal of these events from the list. The ABA did, however, recommend that each international soccer match involving the senior Australian representative team be added to the list, “reflecting changing viewer interest since the introduction of the list, and future expectation arising from free-to-air’s consistent coverage of these events.”

In conducting the investigation the ABA had regard to the policy that an event should only be included on the list if the event had been consistently broadcast by free-to-air television broadcasters in the past five years.

Where SBS has successfully negotiated the rights to listed sporting events or tournaments, SBS has televised the matches live and in full on national TV (a potential audience of 18 million people). SBS is committed to televising, live and in full, on national television, listed events for which it acquires the rights.

SBS believes there remain strong public benefits in the continued protection of events on the list for at least the next decade. SBS believes there are compelling reasons to provide similar protection for additional events which have been consistently broadcast by SBS.
DUAL RIGHTS

The original purpose of the anti-siphoning regime was to ensure audiences continuing access to television events that they had traditionally seen on free-to-air television. At the same time, there was an expectation that pay TV would provide complementary or extended coverage of events. 

SBS does not believe that a dual rights system would be for the public benefit for the following reasons:

· It is difficult for broadcasters such as SBS to extract commercial value from events for which we have non-exclusive rights. The cost of sporting rights is only part of the financial commitment. Production costs can be significant, sometimes in excess of the rights. 

· If exclusivity in its current form is abandoned, costs are likely to increase as networks negotiate for other forms of exclusivity to make the broadcasts viable. 

· Without the protection of the anti-siphoning (and anti-hoarding) rules, SBS would be priced out of the market for events such as the FIFA World Cup. A dual rights model would be likely to see this sort of event migrate to Pay TV as it would be difficult to negotiate a commercial model to generate sufficient revenue to justify the acquisition of such substantial events on free-to-air television.

SBS believes a dual rights system would likely result in the migration of sporting events of national significance from free to air TV to Pay TV. This would be to the disadvantage of the Australian public, denied free access to televised sports.

ANTI-HOARDING REGIME

SBS is not opposed in principle to finding an appropriate balance between significant sporting events being guaranteed coverage on free to air TV and providing the Pay TV industry with greater scope to buy broadcasting rights to less important events. In this regard, SBS believes that premier events should be included on the anti-hoarding list, designed to ensure that these events be shown live and in full on free to air TV.

The anti-hoarding rules discourage free to air television broadcasters from not providing live television coverage of major events or tournaments when they hold the rights by establishing a ‘must offer’ regime, intended to encourage licensees to use rather than hoard any rights acquired by them to live television coverage of designated events.

The intention of the anti-hoarding rules is to ‘maximise’ opportunities for full and live free-to-air coverage of events of significance. To date, however, the only events listed on the anti-hoarding list have been the FIFA World Cup Soccer tournaments for 2002 and 2006, both listed in May 2000.

The Australian public expect certain sporting events to be available live and in full on free to air television. SBS believes that if an event or series of events is deemed important enough to be placed on the anti-siphoning list then the event or series of events should be covered by the “must offer” rules. If this does not occur then the value of the anti-siphoning list as a public interest mechanism is potentially diminished.

SBS believes that the anti-hoarding provisions should be strengthened through the addition of premier sporting events on the list, and supports the “must-offer” rules as a key element in ensuring that the public are able to watch major sporting events on free-to-air television. 

SBS can provide further detail on each of the above issues if required.
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