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25 July 2003

James Cameron

The Department of Communications Information Technology and the Arts

38 Sydney Avenue

Forrest ACT 2603

Dear Mr Cameron,

The National Rugby League wishes to express concerns in relation to the report prepared for the Minister for Communications, Information Technology and the Arts, on Emerging Market Structures in the Communications Sector.

The first point we make is that the report takes a detailed view regarding pay television ‘product’ as if it is a single and constant commodity.

The sporting market is itself a highly competitive one and one whose economy is fundamentally bound in the ability to generate television rights fees and station wide relationships.  The ways in which sports market and distribute rights through media outlets are not peripheral issues to the survival of those sports.

Indeed the irony is that the very content the Commission seeks to regulate could be significantly reduced by the measures being undertaken in regulating the television industry.

In short the report and indeed the debate is being treated as a debate about broadcasting yet is not taking into account the needs of the sports that actually drive the content.

Issues not covered in the report include the financial impact of live versus non-live coverage to the actual sports, the necessity for sports to be able to able to differentiate their premium content and the ability of sports to negotiate free to air and subscription packages to suit the needs of their own fan base and of their sponsors.  Furthermore, the relationships between broadcasters and sporting bodies extending beyond the actual match coverage and into a range of support programming options are integral to the needs of sports and the sponsors who fund them.

It is alarming in the extreme to hear of any suggestion that would see sports channels on-sold or broken up through broadcasting networks, by the manner of regulation, in ways that would weaken the sport’s ability to generate exclusivity in certain categories. Any undermining of this ability could be commercially catastrophic for every sporting organisation.

Premium sports of national significance, such as rugby league, have spent years determining the correct mix between free to air and subscription telecasts. That mix has been developed in the firm and proven knowledge that major events must be played ‘free to air’ if the sports are to receive the exposure they need to survive in the long term.  The current anti-siphoning regulations have had no effect on the number of games our sport telecasts on free to air television.

History has proven that every sport has a threshold between the over telecasting of events and the over restricting of telecasts.  History has also proven that there are variable sensitivities in determining this threshold and that these can alter from year to year.

We believe Government Legislation is much too blunt a tool to be used in determining such a threshold, and furthermore that it is incapable of correctly taking into account the diverging circumstances of individual sports.

As an example, anti siphoning in fact has had the effect of restricting our negotiating power in pushing for national coverage of our game.  It also means that we negotiate with both free to air and subscription providers with each party knowing that government, not market forces, are determining our options.

We would again make the point that sporting organisations are in a highly competitive and at times fragile environment.   Sporting organisations are also unique in that they need to accommodate emotional ties, historical significance and commercial realities in ways that the corporate sector does not.

In such a context, the effect of issues such as dual rights, exclusivity, free to air coverage, subscription coverage, broad-band access and telecast scheduling lie at the heart of the competitive balance between professional sports.  They are also the communication lifeblood between sports, their fans and their commercial partners.

We are concerned that these issues are not being properly taken into account within the report. 

It is encouraging that the ACCC is supporting anti-siphoning reform, but we would urge strongly that any reform should not limit the ability of sports to negotiate the best possible outcome for fans and participants.

Yours sincerely,

David Gallop

Chief Executive Officer
National Rugby League Limited
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