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ACT SUBMISSION ON REGULATING INTERNET GAMBLING

“Internet and interactive gambling offers the prospect…of an infinitely flexible gaming machine in every Australian household.”

The main purpose behind the Interactive Gambling Act 2001 (the Act) was to ‘limit the development of this newly emerging industry [ie. internet gambling] and minimise the scope for problem gambling among Australians’
.

The success of the Act must be determined in relation to these two goals.

Limiting the development of the emerging industry

The Productivity Commission’s report into Australia’s gambling industries noted that a web search on 11 October 1999 for ‘internet gambling’ on the Alta Vista search engine yielded about 7,000 hits.  An identical search on 7 April 2003 yielded 413,794 hits.  Although these are not all genuine gambling sites (as was the case in 1999), it does not support the view that the Act has  been successful in limiting the emerging industry of internet gambling.  Moreover, the Act cannot be shown to have reduced the accessibility of such services to Australian citizens.

The growth of the industry, and the ease with which it crosses borders:

o Raises challenging jurisdictional and enforcement issues; and

o Indicates the Act has failed in achieving its goals.

Minimising the scope for problem gambling

The Productivity Commission listed several risks for gamblers associated with internet gambling.  These are as follows –

· Access is 24 hours per day;

· Gambling is more convenient and conducive to impulsive behaviour;

· There is no scarcity of machines in cyberspace;

· There are no conditions, such as a dress code or sobriety, as there is in many gambling institutions;

· Advertisements and enticements are harder to control in cyberspace;

· Games can be multi-lingual, and thus reach a more diverse audience;

· Outlays for casino type games on the internet can be very low, thus making such games more accessible on an economic level;

· The private nature of internet gambling takes away the stigma attached to displaying ignorance in crowded gambling venues, such as casinos; and, moreover, the rules of the games are very accessible.

The Act has had no affect whatsoever on any of these points.  This is because, despite any declared intention, the Act is not concerned with problem gambling or internet gamblers in general.  The provisions of the Act are only of concern to providers of the services.  The purchasers of such services are not adequately protected due to the difficulties in enforcing the Act’s provisions.

The Act’s failure in this regard means that interactive gamblers are disadvantaged in the regulatory scheme, being denied regulatory assistance and consequently, exposed to exploitation through unregulated internet gambling sites.

The Act has neither limited the industry in any appreciable degree (from a total market perspective) nor reduced problem gambling that may arise as a result of internet gambling.  

The purpose of this submission is to address these failings and to propose a primary objective of seeking substantial reform in terms of the legislation’s objectives and the institutional network in place to implement it.

A way forward

In its brief existence, the internet has not proven to be the impossible challenge to regulators that may at first have been perceived.  The private sector has, to a degree, curtailed the free flow of information  on the inter net.

Technical control over internet content needs to be continually updated to meet new demands, but there is a way within jurisdictional limitations to effectively regulate gambling activity on the internet.  Primarily, it involves a change to the principles applied to non-internet gambling issues also being applied to internet gambling issues while recognising the different dissemination media.  

It is proposed that the Federal Government needs to take a proactive approach to the regulation of internet gambling.
.  This is in light of the capacity to assess the effectiveness of the Interactive Gambling Act 2001 as well as the increased awareness and theory vis-à-vis internet regulation in general.  The specific issues mentioned in the call for submissions will be addressed accordingly.

THE REVIEW

The Social and Commercial Impact of Interactive Gambling Services

Social Impact

The overall aim of the Act is to limit the potential of problem gambling, however this aim has not been achieved under the current framework.  This is because interactive gamblers in Australia are now a part of an easily accessed black market.

Despite the intention of the Federal Government, interactive gambling has not been contained in Australia.  There are hundreds, and perhaps thousands, of websites that incorporate interactive gambling as a part of their services, and these are increasingly accessible to any Australian.  Moreover, such websites are frequently promoted on an unsolicited basis, attracting, inviting and directing people to online gambling services.  This, combined with the prohibitive nature of the Act, has resulted in the failure of regulation, thus leaving an unchecked, black market.  A significant aspect of the failure is that interactive gambling is not unlawful for Australians as such, and the regulation is only at the provider’s end of a transaction.

Interactive gambling does exist in Australia.  More to the point, those who develop problems as a result of either their addiction or from vendor unreliability have no workable appeal system outside of private action.  Further, given that the sites providing such a service are inevitably operating within a different jurisdiction, any private action will involve barriers (mainly financial) that will be insurmountable for the average punter, as it would involve either taking the grievance abroad or extraditing the alleged offender from abroad, to set the judicial process in motion.   Further difficulties can arise from factors such as establishing the appropriate jurisdiction.

Any element of player protection, including the specific needs of internet problem gamblers, is negligible where bargaining power is overwhelmingly in favour of the party that (a) requires payment before providing the service; and (b) is sufficiently removed from the vendee so as to escape the chance of redress should the service prove inadequate or deficient.  The best a complainant to the Australian Broadcasting Authority (ABA) can hope for is to have the site taken down and blacklisted, without any serious consequence to the company, and certainly without the restitution that justice would ordinarily provide.  Most likely, the offending gambling provider will reappear with a new site name, new graphics and a different Internet Service Provider (ISP).

It is within this environment that the social impact of the system created under the Act has the potential to be socially significantly negative and personally devastating.

Commercial Impact

The uncertain legislative environment that has been created with regard to online gambling in general, has had a significant effect on the Territory.  This has resulted not only in the loss of potential licensees to the ACT, with the commensurate loss of investment, jobs, fees, and taxes but also the loss of established licensees.

In early 2003, Mr Michael Tomeny, a Director of Canbet Limited - a company that operates an online wagering service lawfully under the Act - stated that the company was moving offshore despite it being liable to an increase in the percentage of tax payable.  The main reason cited was the Commonwealth’s Interactive Gambling Act and the uncertain climate in which the industry is governed at the Commonwealth level.  The actions of Canbet will result in a net loss of approximately $1 million in revenue for the ACT.

Further, the same uncertainty has contributed to the surrender of two issued interactive gaming licences and seen the withdrawal of five applications for a licence under ACT legislation.  The resulting loss of revenue is indeterminate but substantial.

The ‘interactive gambling’ revenue raising capacity of the ACT has been substantially crippled since the inception of the Act.  

The outcome stands in contrast to the Commonwealth Grants Commission which, in its review for 2004, declared that the ACT should be raising more revenue from the gambling industry
.  The Federal Government’s inconsistent policy position can be addressed by reviewing the approach taken on inter net gambling or by recognising the impost it has created on the ACT’s revenues and compensating for it through the Grants Commission.

The Operation of the IGA and the Effect of Existing Exclusions

Offence Provisions and Exclusions

The tenor of the Territory’s position with regard to the prohibitive provisions has been addressed above.  This section addresses  the flaws in its operations.

The offence provisions, with their substantial penalties, are ineffective deterrents for two reasons.  First, there is very little pro-active policing for any breaches of the Act.  Given the enormity of the internet and the sheer impracticality – if not impossibility – of ensuring compliance, the task, once properly targeted  requires a collaborative approach.  

Second, the enforcement provisions do not, as is intended, prohibit Australians from gambling via the internet, it being the supply that is unlawful as opposed to the consumption.  Any domiciled Australian can log on to the internet and gamble on a game made unlawful under the Act, and whether they are accepted or not depends (a) on the provider’s knowledge of Australian law; and (b) their willingness to uphold the sovereignty of a nation with no apparent willingness to enforce a claimed jurisdiction. 

Finally, the jurisdictional difficulties of bringing forward a prosecution of a foreign based provider, or even a recognition that the burden placed upon each foreign based provider, in requiring them to know Australia’s laws along with that of hundreds of other jurisdictions, are unreasonable
.

The bottom line is that there is no protection against problem gambling, as there is nothing strictly prohibiting any Australian from playing such a game.  The legislation is limited in restricting who, in reality, can operate in a laissez-faire black market, given the lack of ability to properly enforce the Act.  Where the bargaining power of the provider is significantly greater than that of the subscriber, this can only be to the detriment of the latter and hence increase the likelihood of problems arising without the chance of appropriate redress.

Exclusion

This submission proposes, among other things, the removal of prohibitive measures in the Act.  It follows that any move in the other direction, ie. the tightening or extension of prohibitive measures would be undesirable from the Territory’s perspective.  Given that the uncertainty in the market at present has resulted in the offshore move by Canbet, an environment that directly prohibits wagering, prohibits certain sectors of the wagering market, or restricts certain sectors of the wagering market to a number or class of providers, would create further fiscal problems for the ACT and for the remaining wagering service providers.  As stated, this would include not only the loss of revenue, but also such undesirable societal and personal consequences as the loss of jobs and an increase in dependence upon social services provided by government.  

Additionally, any such move to tighten or extend the prohibitive measures of the Act would be counter the general policy of reducing business regulation and opening up industries to competition under the National Competition Policy Agreements.  If consistency were to be maintained with that policy, the Commonwealth would impose upon itself additional payments to the States and Territories for their loss of revenue arising from anti-competitive legislation. 

Complaints Scheme Operated by the ABA

Whilst the current scheme offers a check over entities operating interactive gambling sites, it is significantly flawed for three reasons.

First, it does not operate on a basis of restitution.  If a player is cheated in some manner, the ABA does not have the ability to make the unlawful transactions void, let alone enforce penalties or demand compensation.  Such recourse is left to the private actions of an individual.  The ABA merely has the power to block a site that has breached the Act.  Additionally, if jurisdictional application of the law can be proved, a fine may also result.  Essentially, the ABA has little to do with addressing the problems of the individuals it is designed to protect, leaving them to count their losses.

Secondly, the ABA does not proactively seek out infringing sites.  It merely relies upon the lodgment of complaints.  Since the inception of the Act, there have been 11 investigations completed, with seven of those recommending the filtering of the sites.  Given the number of accessible interactive gambling sites, this is an increasingly monumental task for the ABA and the enforcement role assigned to it, which if it increasingly fails to achieve, will call the legislation and overall enforcement sector into further disrepute.

Thirdly, the role of the ABA regarding interactive gambling remains confused.  For a body that has been given such a significant role, it should be more widely promoted - there has been no media campaign to let the public at large know the role of the ABA.  This contributes to the low number of investigations carried out. 

This criticism of the ABA is in regard to its role as enforcer of the Act only.  The ABA may still have a role to play in investigating complaints about a site’s interactive gambling content.  However, it ought not to be the primary enforcer of the Act.  The day-to-day application of the Act (preferably a substantially amended one) should be left to the bureaucracy of the Federal Government alone or undertaken concurrently with the States and Territories.

Operation of the Interactive Gambling Industry Code

The ACT does not wish to comment on the effectiveness on the Code, as it does not have sufficient knowledge to do so.  However, there are problems with filtering technology in general, which are covered below.

Technological developments relevant to the regulation of interactive gambling services or capable of assisting in the management of problem gambling

The effectiveness of filtering technologies is doubtful as they can have unintended consequences if they are used to comprehensively filter out all possible interactive gambling sites.  To illustrate, a system has been designed to filter out sexually explicit content that has also blocked out a site describing the horrors of sexual torture in an Auschwitz concentration camp
.  Comprehensive filtering of interactive gambling sites may have similar unintended and, to legitimate sites and businesses, damaging consequences.  Pending significant improvements in software such a system would create more problems than it is worth, and is therefore not worthwhile, at least at present.

The feasibility of and capacity to regulate financial transactions associated with the provision of interactive gambling services

This is a burdensome proposal that may well require resources in excess of alternative ways to address the problems it is aimed at preventing.  On the face of it, it may be an impossible task given the lack of connection between the location of an individual’s bank account and his or her place of domicile.  It once again demonstrates the inability of the current regulatory approach to properly tackle the challenges that the internet presents and there is little evidence to support this approach in the absence of international agreements.

A NEW APPROACH

The proposed way of improving these inadequacies is to lift the prohibition on interactive gambling service providers.  This would achieve three goals.  First, it would give Australian governments the scope to curb the apparently anarchic environment in which Australian interactive gamblers currently play.  It is not suggested that this would by any means reduce the potentialities of the problems mentioned above, but it would give Australian players the option of playing with Australian service providers in an environment that is kept under governmental watch.  Not only would this allow them to seek effective redress by means of governmental action, rather than private action, but it would create a market whereby the trustworthiness of a government regulated company competes against those that are left to their own devices
.  Essentially, it would increase player protection for Australians and other subscribers worldwide.  Moreover, this approach is more realistic in that it, given the one-to-many nature of supply and consumption, targets the ‘one’ side within a clearly definable Australian jurisdiction.  

Secondly, the black market of interactive gamblers would be exposed and this would allow regulators to effectively seek solutions to gambling problems that are specific to the interactive form of gambling.  This is not to suggest a departure of principle, but recognition that the mode of gambling via the internet may require a varied approach to effectively draw out and address problem gambling.  This includes, for example, establishing methods to counteract the unique environmental factors that may induce this form of gambling.  At present there is neither empirical data on problem internet gamblers nor any chance of reasonably attaining any whilst their activities are within a black market.  Giving the activity qualified legal consent, however, would assist regulators in quantifying the extent of the problems that must exist, and give shape to the resources behind regulative measures necessary to combat them.

Thirdly, an open market would prove more attractive to entities wishing to operate within Australia.  This would potentially satisfy the Federal Government with their expectations of the ACT’s revenue raising capacity as well as infiltrate the interactive gambling market with competition of a highly regulated and accountable standard.  Such standards, of course, would prove attractive to customers worldwide given Australia’s fine regulatory reputation
.  Thus, tight regulation would be of benefit to consumers, government and society as a whole.

On a further note, it is stressed that the only way to overcome the jurisdictional problems that the internet presents is to form an international agreement so that consistency and certainty may govern its operation
.  This would have a scope much wider than interactive gambling whilst increasing the scope for close regulation within the industry.  The proposal in this submission is a practical measure that places a degree of responsibility upon service providers and, more to the point, acknowledges the realities of the internet and interactive gambling.
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