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Mr Simon Pelling

General Manager

Digital Broadcasting and Spectrum Management

DCITA

GPO Box 2154

Canberra ACT 2601

Attention: Asa Masterman

Dear Mr Pelling

I refer to your letter to Mr George Maltby, Chairman of ATUG, on 20 June 2003, regarding the ACCC report to Government on competition in the pay TV sector and the wider communications markets. Mr Maltby has asked me to reply to you directly. ATUG’s comments are focused on the telecommunications market and relevant competition issues.

The ACCC’s report on the wider competition effects of emerging market structures in the Pay TV market makes the very serious observation that while much has been achieved from telecommunications regulation including improved service quality and significant price falls, the ongoing lack of effective competition in many telecommunications markets means consumers continue to pay higher prices and receive lower quality services across the entire communications sector than they otherwise would.

The impact of ineffective competition on users is significant. For example, a recent assessment of the effect of lack of effective competition in the market for fixed to mobiles calls puts a figure in the order of $1 billion per year, on the cost to consumers of excess fixed to mobile charges.

It is of real concern to users that the ACCC believes that 

significant competition concerns remain in a number of sectors and that the progress of competition in telecommunications markets is slowing.

We are also concerned that the ACCC’s sub-section 151 CL(1) and paragraph 151 CM(1)(a) and (b) reports for 2001-02 into competitive safeguards within the telecommunications industry, prices paid by consumers and price control arrangements are not yet available. These are critical independent assessments of progress towards competition in telecommunications. 

Users place significant weight on the ACCC’s views on these matters, given the obvious self-interest of the telecommunications industry and the difficult conflict of interest for the Government.

In his speech to ATUG 2003, the then ACCC Chairman, Dr Allan Fels, made a number of sobering observations about the state of competition and the potential for proposed remedies to deal with slowing competitiveness in telecommunications. These concerns are again reflected in the June 2003 Report on Emerging Market Structures. 

The central policy issue is market power – derived from a ubiquitous fixed network, national coverage, and control over inputs essential to the provision of downstream services. 

Information asymmetry, resource asymmetry and input dependence mean use of protective tools such as s46 or Part XIB is in practice unlikely. Hence the need for strong access regulation and anti-competitive conduct rules, and the need for careful review of any ACCC recommendations which propose to strengthen competition in telecommunications.

To quote from the report:

“The Commission believes the communications sector in Australia is now at a crossroad.

The future promises even more change. Developments such as the further digitisation of Telstra’s copper network and the impending digitisation of the Telstra HFC network have the potential to deliver new or improved services to homes and businesses

These services not only have the potential to revolutionise home entertainment, but will have a significant impact on the business, education and health sectors, by delivering technology such as video-conferencing and other enhanced applications that are likely to increase the efficiency of Australian businesses.

However, Telstra’s control of both a copper and a cable network and the lack of competitive discipline it faces as a result of this dual ownership, means Telstra is in a position to largely dictate the type of services that consumers will be able to access and the time at which these services become available.

Digitisation and the ability to offer broadband services over existing networks also present a real opportunity for genuine competition in the delivery of broadband services, if the Commission’s recommendations in this report are accepted.”

When telecommunications was de-regulated there was a widespread expectation that infrastructure alternatives to Telstra’s copper network would be developed in major cities and larger regional centres.  

In reality, this type of competition has not materialised to the extent hoped. Competition has largely been at the retail level of the market as opposed to competition between telecommunications infrastructure providers. 

Because of this, access regulation and anti-competitive conduct regulation remain important in promoting competitive markets. 

Access regulation has had dual objectives - promoting efficient new investment and avoiding unnecessary duplication of infrastructure by ensuring existing infrastructure is used as efficiently as possible.

Recent changes to the Trade Practices Act will augment the regulatory accounting framework by introducing:

• Current cost accounting

• Ongoing imputation tests

• Ongoing monitoring of wholesale and retail provision of services

These are designed to ameliorate these effects of dominance through “accounting separation” but we are yet to see the effectiveness of these changes in practice. It is a concern to ATUG that the ACCC remains cautious about the effectiveness of these changes:

“However, we should be cautious in creating false expectations about this regime. There needs to be a clear understanding that accounting separation is not designed to, and cannot force, a change in a carrier’s underlying incentives or conduct. The extent to which it improves the competitive environment therefore depends not only on the

degree of transparency it provides, but also the other regulatory tools to respond to competition problems identified.

Further, both in implementation and on-going compliance, Telstra’s full cooperation in committing appropriate resources to this process will be vital to ensuring the

regime works as well as possible.

To return to the OECD again, in 2001 it argued that that in the absence of structural separation, successful regulation is dependent on the regulator being given appropriate instruments of control, information and resources,  (OECD, Policy Brief – When should regulated public utilities be broken up?, August 2001, p.3)

The Government’s recent accounting separation amendments and introduction of benchmark terms and conditions for core services aim to strengthen these parts of the law.

The benchmark terms and conditions for three core services (PSTN, ULLS and LCS) will be published in the middle of this year. They will provide access seekers with an

idea of the prices that the Commission would most likely set in arbitration. This heightened level of transparency 

should assist them in negotiating outcomes with access providers.

Nevertheless, as I have already noted, there are inherent limitations in the accounting separation framework.

Whilst on this topic, it is worth discussion operational separation or ring fencing, as currently applies in some energy markets.

• This builds on accounting separation, with some further changes to the firm’s organisational structure.

• It has the effect of physically separating the various business of the carrier – the network business would be separate from the retail business, with separate

management, and some form of internal transfer pricing used to manage the relationship between the entities.

• It would provide a stronger requirement on an integrated carrier to refrain from discriminatory behaviour – stronger than accounting separation. And it would be easier to monitor.

• But, as with accounting separation, it does not change the underlying incentives for the firm as a whole.”

(ACCC’s then Chairman, Professor Allan Fels, Speech to ATUG 2003.)

In the Emerging Market Structures Report, the ACCC’s view is that the current ownership by Telstra of both a copper network and the largest HFC network reduces the opportunities for competition between existing infrastructures. 

The ACCC report goes on to say that significant competition and efficiency benefits would result from divestiture of Telstra’s HFC network, by introducing a new infrastructure competitor into the market, and establishing conditions for increased rivalry and innovation in the supply of a full range of telecommunications services.  

Overseas experience and independent analysis (including by the OECD) strongly suggest that the enhanced competition between independent networks should improve broadband price 

and service offerings and thereby increase the take-up of broadband services. 

Locally, the Broadband Advisory Group has also noted the importance of infrastructure competition for the provision of broadband services. This is reflected in international comparisons of broadband penetration, which suggest a correlation between broadband take-up and competition between independent network providers.

The OECD notes that a major reason for Canada’s rapid development of broadband services is competition between different networks owned by independent carriers. 

The ACCC report notes that divestiture of the HFC network by Telstra may also reduce the need for more interventionist approaches aimed at improving the competitive environment, such as actual separation of Telstra’s wholesale and retail businesses or separation of the local loop from the rest of Telstra’s business. 

ATUG agrees with the ACCC that the option of divestiture is a significant policy intervention, requiring further analysis and public consultation, with particular focus on the costs of such divestiture. There are also difficult implementation issues to be considered, including the extent of the impact on the interests of existing shareholders. Independent advice should be sought from equity markets on this matter. On balance however, the ACCC concludes that the costs are likely to be minor relative to the ensuing benefits and there is therefore a strong case for divestiture. 

The issue for ATUG is that recommendations by the ACCC, which seek to address the long-term interests of end users by promoting competition and the efficient use of and investment in telecommunications infrastructure, ought to be given serious consideration through vigorous public debate. 

Stronger infrastructure competition in telecommunications is a key policy objective. Discussions about the role of 

the USO, work on demand aggregation, calls for public/private partnership approaches, the $107 million 

broadband incentive fund announced by the Government as part of its response to the Estens report and the ACCC’s recommendation on Telstra’s cable network are all directed to the same end – strong competition and the benefits this brings to end users. 

ATUG would be pleased to discuss our views on this important public policy agenda.

Yours sincerely 
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