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Dear Ms Bloor,

Review of regulation of content delivered over mobile communication devices
The Australian Direct Marketing Association (ADMA) welcomes the opportunity to comment on the above Discussion Paper. ADMA has evolved to become the nation’s pre-eminent marketing association representing over 500 member organisations 

Membership of ADMA comprises both organisations that market their products and services using direct marketing techniques and suppliers of those services who provide technical and creative support. Association members are responsible for over 80 per cent of the $16.2 billion annual direct marketing spend in Australia.

Within ADMA exists six special interest Councils focusing on specific direct marketing mediums. The Councils are made up of representative industry experts. The ADMA Mobile Marketing Council membership consists of companies who derive all or most of their income from mobile marketing. The members of the Council represent a significant proportion of the mobile marketing industry and have been the drivers behind the Industry to date. Drawing from the expertise of the Council, ADMA is very well placed to comment on the future industry direction.
Issues for consideration

1. Comment on the nature of new and emerging communications devices becoming available in Australia and what distinguishes those devices from existing technologies in the fixed environment.

ADMA and its members follow the development of new devices with high interest, as it is clear that services will benefit from increased bandwidth and support for higher quality formats. The last year has seen more and more devices support high quality streaming/downloaded video, which could provide customers with the capacity to receive interviews and strip videos as well as wallpapers, mainly delivered through 3G operators. 

Wallpapers, whilst still the main content item downloaded in the area of adult, are still a high focus, however our estimate is that a video standard such as mp4 will evolve into becoming industry standard with all new devices supporting the same format. 

In terms of applications such as chat or dating services, technologies such as Java enables the deployment of these applications to devices. As the web browsers of handsets evolve these kind of services could well be provided to the end user through a web site, like they are today through desktop web browsers. The new generation of devices currently being developed by the main hardware actors in the industry will take the mobile closer to being a portable web browser

With a mobile device users are truly mobile giving them access to content and services anywhere and at anytime. Also it seems that the community has accepted that services utilised over a mobile charge carry a charge and the same content may be free when accessed in a fixed line environment.

2. Comment on the type of audiovisual services and related features that are available or being developed for mobile devices and platforms, in particular services aimed at the adult market and / or comprising a geo-locational element.

Mobile Entertainment can take many forms and be categorized in many ways. Some of the types of services that will be consumed are most probably yet to be invented. The Six major content categories are Music, Video, Images, Games, Gambling and Adult Entertainment (Note information services and mobile browsing are not included).

Music: The growth in use of Monophonic and Polyphonic ringtones has set the foundation for the evolution of other mobile music services. Truetones and Realtones have now entered the market but the growth of both of these formats is related to the roll out of capable handsets and in the case of Realtones (actual song segments) the commercial model, as it involves the record labels taking a share, will strongly influence growth. Downloading entire songs to mobile devices has commenced but again the device plays a major role in service growth and development. Also of considerable affect are slow download speeds and data transfer costs associated with GPRS / WAP. The rollout of 3G across multiple carriers will be a facilitator and also enable streaming. 

Video: Mobile video entertainment is most thought of as watching content from traditional media like TV and film using the mobile network for downloading and streaming, the latter requiring 3G to enable an efficient user experience. Video is also available as vidlets (approx 30 second video segments) and minimovies as well as some streaming services. There are currently a limited number of handsets in the market and with inbuilt video players. However software is available that enables a number of multimedia handsets with video playback capability that can be bundled with the video file. 

Images: Images are available in two formats. As single still images and as animations (a layered image file) that is most often looped. The downloading of images, or wallpapers, has proved popular but competes with the rapid adoption of camera phones and the consumer generated images they avail.

Games: Forecasts for mobile games globally, as with music, are bullish. Mobile games are still relatively simple compared to their console counterparts. The gap will narrow as handsets and networks evolve. The majority of games downloaded currently are single player. Some services enable the players to upload their scores to a ladder (high scores table) and provide additional management functions via WAP / GPRS and SMS (i.e purchase upgrades). Multiplayer games are in there relative infancy and will grow and improve with the growth of the 3G networks.

Gambling: The definition of mobile gaming is all mobile entertainment services where the user is able to place a bet consisting of real money. This includes activities such as playing typical casino games, entering lotteries and sports betting via mobile. However mobile will not be defined only by what traditional gambling or gaming services can be transferred to mobile. The anywhere anytime aspect as well as the ability to offer by utilising a range of technologies (ie Voice, SMS, WAP, HTML and J2ME apps) plus the integration of streaming audio and video will considerably expand the service capabilities. 
Adult Entertainment: Adult entertainment in the mobile device can come in the form of text, pictures, sound, video, games and animations. The demand for this type of content has driven adult customer adoption and the development of technology for many forms of media. The European market shows us that adult consumers are demonstrably willing to pay for mobile adult entertainment services. However not all adult content types are transferring effectively to mobile and, as with other areas of mobile entertainment, growth of service offerings is related to handset evolution and rollout as well as that of the 3G networks. 

A comment on Geo Location Based Services: Location based services open up a range of new value opportunities. To be able to use location based services, a positioning system has to be available to the mobile device (i.e. GPS). With this chat and dating as well as portals can be segmented into areas of interest. Multiplayer games can be extended to provide regional matching or gameplay enablement related to geographic location (i.e treasure hunt). Also a blend of infotainment and entertainment services are made possible ranging from notifications (i.e. local product and service pricing and /or availability) to more advanced services (i.e. location based chat boards, forums, and quizzes) 
Location has both up and down sides to its introduction, the key is to ensure that the user gets to choose if their location is to be provided.

3. Report on relevant technical features, marketable characteristics and commercial drivers for the take-up of such services and features including but not limited to:

· their means of delivery
· commercial arrangements established for their supply 
· their importance in contributing to commercial viability of platform investment
(a) Ensuring that the Basic Commercial Viability in Place
It is expected that mobile technology will evolve from simple text through to interactive rich media. Content Providers carefully assess the economics of the introduction of a new service. In fact, there is generally a check list of technical and commercial issues which need to be in place before a service is delivered. These issues include ensuring that the Carriage Service Providers (CSP) have in place interoperability between themselves (eg SMS gateways), that the mobiles generally support a new technology or feature (eg MMS) and that there is adequate billing infrastructure in place.

SMS has all of these content provision business elements in place while MMS is getting closer to having these necessary basics in place.

(b) Launching a New Service

Once the basic content provision business elements are in place (eg let us assume that MMS meets this criteria by Christmas 2004) the commercial drivers to launch a new service are determined by the estimated profitability of the content service. This is generally done be looking at overseas experience with this service (or a like/ similar service) and then invest in the development of a business model of the costs and 'worst case' / 'most likely' / 'best case' take up of the service. Of course, there is the general hockey-stick for a new service (ie one would hope that it will be profitable) and the greatest business risk is reaching break-even point for the introduction of the new content service.
At this early stage of the new service introduction a Content Provider may mitigate the business risk by setting initially higher prices (for those early adopters) and as it reaches mass market appeal drop the prices to increase the size of the market.
4. Comments are sought on the commercial relationships involved in the marketing and supply of content services that are, or will be, delivered by mobile devices. Comments are also sought on the ability of different parties to the supply chain to manage/ control the content delivered to subscribers. 

Service Providers (SP) look to CSP's to supply access and billing and collection arrangements to allow Service Providers to sell their content to consumers. CSP's also have a direct supply relationship to the consumer, but generally use a content partner to provide this content to them.

Generally the parties in the supply chain may include:

· Content rights owners: Own the content rights

· Content creators: Create the content for the mobile device using either licensed content or produce original material

· Content agrregators: Source content from a range of different creators or rights owners.

· Content publishers: Publish the content and sell the content on a wholesale or retail basis.

· Content marketers: Market the content to consumers, usually purchased from content publishers.

· CSP's: Distribute and bill for content.

A SP may form any or all of the above roles, excluding that of a CSP.

Commercial relationships between the parties vary, but in general all parties receive a negotiated fee for a content sale. In our view the role of management of the content delivered to subscribers should be held by the content marketer or content publisher. These parties usually retain the commercial relationship with the consumer and are correctly positioned to classify their content.

CSP's should not be asked to provide the task of classification of content, this should fall within the remit of the Marketers or Publishers. If the CSP's performed this role the market would be significantly hindered by the slow response of having six CSP's review and authorise content prior to publication. Service Providers or the marketers and publishers should be tasked with having staff trained to classify content or use an external classification contractor to fulfil this role.

5. Comments are sought on the advantages and disadvantages of different types of access control technology over such devices and whether such controls could feasibly apply to content or to particular features. Particular comment is sought on the availability of filtering technologies either at the server level or customer device level and the impacts of such devices on network performance.
ADMA is fundamentally in favour of consumers being able to manage their own and their children’s’ experience in regard to the receipt and/or purchase of mobile content.

Consistent with this view the installation of efficient access control/filtering technology installed at the carrier server level or at the customer device level would have ADMA’s support.

ADMA is not resourced to comment in great detail on this question but our Association is not buoyed by the general knowledge we have of these two concepts. At this stage we only wish to make the following general comments.

Insofar as access-control/filtering technology functioning at the carrier server level is concerned there are some forms of this already available and two suppliers known to ADMA are Telcotec Ltd. Dublin, Ireland (www.telcotec.com) and Puresight Inc. San Clemente, California (www.puresight.com).

Although we are not aware of their supplier ADMA is aware that this form of technology has been implemented by Vodafone in the U.K. and that stories of mixed results have been published.

Our understanding is that the software uses sophisticated image analysis technology to block types of images based on predetermined parameters and that it can also block WAP URLs and create “black lists” that are checked against “white lists” of approved sites.

We understand that all of Vodafone’s British customers are now barred from access to restricted content unless a customer specifically opts-in by registering a credit card number as proof of age.

Apparently this initiative earned them the 2004 runner-up award for “most appalling project” in Privacy International’s Big Brother Awards and according to www.theregister.co.uk “bugs in the software meant large sections of the Net were classified as 18+ classification, regardless of their content.”

ADMA would not favour the introduction of carrier server access control/filtering technology into the Australian market unless there can be guarantees that the problems associated with its British implementation have been eliminated

At the customer device level the idealistic model inferred by the DCITA seems to be the model of the family PC containing off the shelf filtering technology purchased and installed by parents in order to control access to websites deemed to be unsuitable for their children.

To what extent this model really operates is questionable but, that aside, the implementation of a similar model to control access to content on most mobile telephones in Australia would require access control software to be widely and cheaply available in a form that can be downloaded to commonly used handsets.

Although ADMA is aware that mobile handset manufacturers are researching and perhaps even developing this technology we are not aware that it will be commercially available in a timeframe that will be of any practical use in the near future.

This is particularly the case when one takes into account problems associated with downloading this software to the millions of handsets already in use - most of which were not designed to allow it.

Handset manufacturers are better capable to provide DCITA with detailed information on plans in this area.

ADMA has co-operated strongly over the past 18 months with AMTA, TISSC, the ACA, the ABA and other bodies in relation to the interim self-regulatory processes and those regulations about to be implemented.

In relation to access-control/filtering technology - should the technical and availability issues be solved sooner rather than later then ADMA and, in particular, its M-Marketing members will be pleased to continue co-operating in any self-regulatory scheme that incorporates them for the benefit of consumers.

6. Comments are sought on the application of existing regulatory arrangements to new services, including whether the content of new services is suitable for categorisation under the national classification system established under the Classifications Act and whether these services fall within the definition of Internet Content and other regulatory arrangements. 

ADMA is in strong support of an all encompassing self or co-regulatory model, although it is recognised that safeguards may need to be introduced and implemented to ensure that the market grows in a controlled and responsible fashion. 

In determining and developing a regulatory framework that will apply to the different new and emerging audiovisual services, it is essential to take into account the potential burden placed on industry in complying with a number of different regulatory requirements and regimes. The resulting complexity and compliance costs would render such an approach unsatisfactory for both business and consumers.

Furthermore ADMA is concerned to ensure that any regulatory framework developed and adopted does not stifle the mobile content sector prior to it being able to establish itself. It must also be kept in mind that over regulation will possibly drive the development of content offshore, outside of Government jurisdiction and control, thus promoting the development of the illicit content market rather than growing the internal industry within sensible confines.  

The mobile content market has the potential for significant growth providing that any controls placed on the industry have the required flexibility to cope with a rapidly changing market and advancing technologies. As a result, ADMA supports a framework that in terms of audiovisual content is consistent across technologies. This ensures all players in the content market can effectively compete and prosper at the same time as maintaining standards regardless of delivery mechanism. 

(a) Is the content of new services suitable for categorisation under the national classification system established under the Classification Act? 

ADMA proposes that with regard to SMS/ MMS the classification standards adopted by the OFLC relating to print media would be suitable. This would be consistent with the approach adopted in the UK. 

In principle, and in the interests of consistency, ADMA supports the application of the classification system to audiovisual content. However, there are issues relating to specific content (in particular live content) that need to be considered in more detail before being able to determine whether of not it is possible for the classification system to apply.

ADMA is again concerned to ensure that the classification system, if adopted, does not place undue burden on content service providers. As a result, ADMA does not support the notion of an OFLC preclassification system. In addition, in developing content for delivery over mobile devices, content service providers require certainty and consistency with regard to the manner in which content will be classified. This would be difficult to achieve if classification of content resides with carriage service providers. ADMA would support a scheme that involves content service providers in preassessing content based on the OFLC Guidelines.

(b) Does content of various services fall within the definition of ‘Internet Content’ under Schedule 5 of the BSA?

The question of whether Schedule 5 of the Broadcasting Services Act 1992 currently applies to content delivered to mobile devices is dependant upon whether the service used to deliver the content can be described as a ‘Internet carriage service’ as defined by the Act.

The definition of ‘Internet carriage service’ contained within the Broadcasting Services Act currently provides a clear boundary as to the applicability of the Act and its provisions. As a result, content delivered to a mobile device using an internet protocols will be subject to Schedule 5 of the Act – this includes content delivered via propriety network services. However, due to the same definition, SMS and MMS premium rate services are currently outside the coverage of Schedule 5. 

This question will need to be revisited after the ACA completed its review of Schedule 5 of BSA. However, ADMA would like to restate its desire for consistency to ensure a level playing field is maintained between the standards required for propriety network services and those required for other content delivered via mobile devices.  

Conclusion

ADMA would be pleased to expand on these comments to provide assistance to the review being undertaken by the Department. Please contact me on 02 9368 0366 ext 224.
Yours sincerely,
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Jodie Sangster

Director – Legal & Regulatory Affairs

